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Abstract. Questions of human rights are the most ideologically laden and conflicting
among the issues of post-Soviet legal and social design. Years of the Cold War have passed,
but the contemporary world faces again the ideological confrontation of different value
systems: liberal democracy oo one hand and illiberal democracies — including post-Soviet
ones — on the other. This confrontation is often seen as an opposition of different political
regimes. At the same time, analysis shows that the roots of such situations are much deeper,
and come from different assumptions of due and right, inter alia and in the first run —
assumptions of human rights and their correspondence with public interests. The differences
of these assumptions are much influence of the legacy of Soviet ideas on individual rights as
a social political and legal institution. Due conceptualization of the specific post-Soviet
approach to individual rights is still not formulated in the contemporary legal research. The
author does not seek to form this conceptualization, nor tries he describe the global opposition
of values and ideologies. Instead, the author demonstrates particular Soviet legacy in the legal
and political systems of Post-Soviet polities, suggesting the results of inquiry of specific
perception of individual rights in post-Soviet Russia based on research of legal and social
practice in Russia.
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MOCTCOBETCKOE BOCNPUATUE NMPAB YEJIOBEKA B POCCUU

Cepreit benos

CaHkT-leTepbyprckuit rocynapCTBEHHbIN YHUBEPCUTET
ORCid: 0000-0003-4935-9658

AHHomauyus. Cpedu 80npocos nocmcosemcko20 npagosozo U 0bwecmeeHHo20
ycmpolicmea 80npocbl npas 4es08eka 0MHOCAMCs K Haubosiee udeos02Uu4ecku HazpyHeHHbIM
U KOHGAUKMHbIM. M xoms 20061 X07100HOU 80LIHbI 0CMA/IUCL 8 NPOUISIOM, 8 COBPEMEHHOM MUPE
8HO8b (opMUpyemcs UOe0s102U4ecKoe NPOMUBOCMOSHUE Pa3HbIX CcucmeM UeHHocmel:
aubepansHoU 0eMoKpamuu ¢ 00HOU CMOPOHbI U Pa3Hbix HesubepanbHeix deMokpamud, 8 mom
yucse nocmcosemckux, — € Opyzold. 3mo npomueonocmasieHue MHO2UMU C800UMCS K
Pa3Iu4usSM 8 NOUMUYECKUX peXuMax, 00HaKO 8HUMAMesIbHbIl GHANU3 NOKA3bieaem, Ymo
nNpuYuHbl exam 20paszoo 2/1ybxe u NpoUCMeKarm u3 pasHbix NPeocmasaeHull 0 00IHHOM U
npasusbHOM, 8 MOM YUC/IE — U 8 Nepsyto o4epedb — 0 NPasax 4esa08eKka 8 Ux COOMHoWeHUU
C 0buwecmseHHbIMU, NY6AUYHbIMU UHMepecamu. Smu pasauqusi 0eMOHCMpuUpyom, 8 4ucse
npoyezo, Hacnedue cosemckux npedcmasaeHuli 0 nNpasax 4esnoseka KAk 0 COUUATbHOM,
noaumu4YeckoM U npagosoMm @eHoMeHe. K cowaneHuto, 00/KHAS KOHUeNmMyaau3ayus
nocmcosemcko20 832/180a HA Npasa Yyeso0eeka — 3a0a4a, NOKA He PeweHHas 8 CO8PeMeHHOU
Hayke, no KpaliHeli Mepe, 8 npasgoseix uccaedosarHusix. He cmass cebe 3adaqu
copmynuposams noG0OHY0 KOHUENyUl, asmop CmamsU CMPEMUMcs He 0onucame
cknadvigaroweecs 2106aa6H0e NpomusocmosiHue, a 0003HA4YUMb KOHKpemHoe Hacneoue
coyuanusma 8 npasosbix U NOAUMUYECKUX CUCMeMax nocmcosemckux 20cydapcms,
npedsnazas yumamesnr 8bisi8NIEHHbIE UM 8 X00e aHa/au3a npasosoll U CouUanbHoU NPakmuku
Hekomopble 0CObeHHOCMU 8OCNpUSIMUS Npas 4Yes08eKka 8 nocmcogemckol Poccuu.

Knioueebie cnosa: nocmcosemckoe npaso, coyuanucmuyeckoe npaso, nocmcosemckulii
KOHCMUmMYyUUOHAIU3M, Npasa Yesosexka 8 Poccuu
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BeepeHue

Cpenv BOMpPOCOB MPaBOBOro M OOLWLECTBEHHOrO YCTPOMCTBA BOMPOCHI MPaB YesioBeka
OTHOCATCS K Hanbonee naeosorMyeckn HarpyXXeHHbIM U KOHGAMKTHbIM. Cnopbl MO NOBOAY
MPU3HAHMS U 3aWMUTbI OTAENbHbIX NPaB M CBOOOA CTAHOBATCS NpeAMEeTOM MOAUTUYECKOrO
MPOTUBOCTOSHUS PaA3HbIX CUT U TEYEHUMM BO BHYTPEHHEM MNONWUTUKE MNOCTCOBETCKMX
rocyfapcTs, B TOM yncne B Poccum, n BXOOAaT B MOBECTKY OHSA MEXAYHAPOAHOM NOUTUKM.
OTHOWeHWe K MpaBaM YenoBeKka BbIMMSAUT KaK Mepuno CTeneHu LEMOKPATUYHOCTU U
NMpOrpeccMBHOCTM TrOCYAAPCTB, BbICTYMAs eaBa M He abCoNMTHOM TOYKOM OTCYeTa B
CUCTEME LLeHHOCTEeN NpaBa U NOIMTUKKM N0O6Oro ypoBHS, NpeaMeToM BCceobLero cornacus
M MOE0NOrMyeckum «obwmm Mectom». Bonpockbl npaB yenoBeka 06CYXAAOTCS B CBA3M C
06BMHEHMSMWN HEKOTOPbIX FOCYAAPCTB CO CTOPOHbI MEXAYHAPOAHbIX HEroCyAapCTBEHHbIX
OpraH13aumi U Co CTOPOHbI APYrMX roCyAapCTB B HApyLWeHMsIX NpaB — Kak MacCOBOM U
cUCTeMaTUYeCKOM (Hanpumep, YCTaHOBIEHUM 3aKOHOAATENbHbIX M MPaBONPUMEHUTENbHbIX
OrpaHMYEeHUN Ha NpoBeAeHne MACCOBbIX MYOANYHBIX MEPONPUSTUI), TAaK U B OTHOLUEHUM
OTAENbHbIX TPAXAAH (Hanpumep, NPU3HAHUU KOHKPETHbIX JIUL, «Yy3HMKAMWU COBECTU» B
CBA3M C NpeanofiaraemMbiMM MOAUTUYECKMMM MOTMBAMU WM HEOBOCHOBAHHOCTBIO MX
YrosI0BHOMO NpecnefoBaHums). 3T 06CyXAeHNS PeAKO KaCakTCs A0KA3bIBAHMS KOHKPETHbIX
$akToB MNM UX NpaBoBOM KBanudukaumu. Hanpumep, EBponerckui cyn no npasam
yenoBeka No UToraM npouenypbl paCCMOTPEHMS COOTBETCTBYIOLLEN Xanobbl He Npu3Han
HaNIM4YN NONUTUYECKMX MOTMBOB HanoroBbix npeteH3ui K komnaHum HOKOC c uenbto
skcnponpuaumio komnaHum (OAO "Neftyanaya kompaniya Yukos” v. Russia), 4to, 0fLHAKo, He
noMewano ¢GopMMpOBaHMIO OOLLECTBEHHOrO MHEHMS O HapyweHuun B aene HOkoca psaa
OCHOBOMoONarawwux npae yenoseka (cM.: Pumpyanskiy 2011): yawe oHu npegnonaratot
o6obuieHHble oueHkn. Hanpumep, B pevtnHre csobombl Freedom House (2021) B
obocHoBaHun O 6annoB u3 4 B OUEHKe CnNpaBeanMBOCTM M CBOGOAbI BbIGOPOB
[LeNCcTBytoLLero coctasa penepanbHOro napaameHTa Poccuu ykasaHo:

OBCE u rpynna no HabnwoaeHuto 3a BbibopamMm Fonoc coobuwany 0 MHOFOYMC/IEHHBIX
HapylleHUaX, BKJOYasi BOpOCbl OonneTeHeln, OABNEHMM HA TONOCYOWMX WK
HEe3aKOHHOM arMTaumun. HekoTopble OMMO3MLMOHHbIE KAaHAWAATbI NPOCTO He Oblin
3aperucTpMpoBaHbl, pe3ynbTaT MHOTMX FOHOK Obln SICEH A0 AHS BbiGOPOB.

MHorne nocTCoBETCKME CTPaHbI! B 3TOM AMCKYPCEe OKa3bIBAKOTCA B IYYLLIEM CNyYae B
PO  KYYEHMKOB», KOTOPble OCBAWMBAKT MNPAKTUKY MNPWU3HAHMS M 3alMTbl NpasB,
nepecMaTpuBas CBOM COLMANbHbIE U KYNbTypHble TPAAWULMU, HECOBMECTUMbIE C NPaBaMu
4yenoBeKa, Kak Henpasu/bHble, 3aKocHenble U yctapeslme. OgHako ecan B 1990-e B
MPaBOBOW WM MOAUTMYECKOM HAyKe MOCTCOBETCKME CTPaHbl, XOTS M He MPU3HABAIMUCH
COCTOSIBLUMMUCSA  NMbBepanbHbIMU - AEMOKPATUAMKM, HO 0003HAYanMCb KaK  CTPaHbl
«nepexoasawue» Kk geMokpatum (Bunce 1990-1991; Jacobson 1993; Teitel 1994; Golding
1996; Jovanovic 2004), To B COBpeMEHHOCTM TEHAEHLMS ABUXKEHUS K AEMOKPATUYECKUM
CTaHAAPTaM yxe cTaBuTCa nof coMHeHue (Aleman 2011), Bce 6onblue MOCTCOBETCKUX

! Mopg «nOCTCOBETCKMMMY» CTpaHaMM 34eCb M ganee GyayT NOHWMMAaTbCA roCyaapcTea, paHee BXOAMBLUME B
coctaB CCCP u 6nok Bapliaeckoro gorosopa — cTpaHbl BoctouHol u LleHTpanbHon EBponbl, oduumnanbHo
NpOBO3rNallaBlLIMecss B TeYeHUE HECKONbKUX [ecCSITUNeTUI «COBETCKMMUY» WKW «COLMAIMCTUUYECKUMUY
pecnybnvkamu, a CyleCcTBOBaBLIAS B HUX WAEONOrUS, MNOMAUTUYECKME W MpaBOBble CUCTEMbl OyayT
0003HaYaTbCs KaK KCOLMANUCTUUECKMEY.,
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cTpaH o6o3HavaTca Kak aBTopuTapHble (Frckoski 2014; Lankina et al. 2016; Bugaric
2019; Gross 2019; Mounk 2021) nnu, no kpanHen mepe, HennbepanbHble gemMokpatum (Pap
& Sledzinska-Simon 2019); B oTHOweHMM Poccuu 370 CTano npakTuyecku obwmnm MecTom
(cm.: Gorenburg 2015; van der Vet, 2018; Noble 2020). C gpyro# cTtopoHbl, B Poccun 1 B
psae [Opyrux rocyaapctB  Bce  oTyeTvBee OOO03HAYAKOTCA  HACTPOEHMS  3aLUMTbI
COBCTBEHHbIX TPaAMLMI NOAUTUYECKOrO, NPaBOBOrO M BOOOLLE COLMANbHOMO YCTPOMCTBA
(Shaukenova 2015; Ukaz 2021). [llpaBa 4enoBeka CTAHOBATCA W  CMMBOJIOM
MPUBEPXXEHHOCTM COBPEMEHHOMY MpaBy W [OEMOKPATUKU, U OOBEKTOM OXECTOYEHHbIX
AMCKYCCUIA, U npeaMeToM 0b6BMHEHUIM B agpec noctcoBeTckmx cTpaH (Kudryashov et al.
2017) B He[OCTAaTOYHOM BOM/IOLEHUM 3TUX BaXKHEMLLMX NPABOBbIX LLEHHOCTEN B peanbHOM
XU3HM.

BHuMaTenbHbIM HabnopgaTenb MOXET 3aMEeTUTb, UTO CO BPEMEHEM BCE OYEBMAHEE
CTAHOBMTCS M3HAYaNbHOE PaCXOXAeHWe B NOHMMAHWKU U BOCAPUSTUM NPAB YenoBeKa Kak
TaKOBbIX, B YEM [A/IEKO HE BCe OTAAKT cebe oTueT. B anckyccusax no nosogy npas yenoBeka
npeactaButenu nubepanbHbiIX OEMOKPATMM W ApYrMx, B TOM 4uCae MNOCTCOBETCKMX,
rocygapctB Bce OOMblue MepecTarT C/blwaTbh APYr Apyra M MOHMMATb YYXKYK NOTUKY
paccyxaeHui. CTaHOBATCS SIBHbIMW pa3nnyms B NpeacTaBAeHMaX O Npeaenax coaepxXaHus
n opMax peanm3aumm KOHKPEeTHbIX NpaB, 04HAKO 4S8 KXKA0ro MAEe0N0rMyeckoro nareps
COBCTBEHHAs CMCTEMA LLEHHOCTEM MPUHMMAETCS Kak HeyTo caMo coboi pasymerolieecs,
TOrAa KakK MHble B3rNsSAbl KaXYTCA MOAUTMYECKM MOTUBMPOBAHHbLIMM, HALLENEHHbIMU Ha
pelweHne CUIOMUHYTHbIX 33a4ad, 3alMTy 3roUCTUYEeCKMX WHTepecoB — C/I0BOM,
BOMJIOWEHNEM CaMbIX HU3KMX MOTMBOB, NOMUPAIOLWMNX BbICOKME uaeansl (Hanp., cm.: IU'in
2020; Kudryashov 2020).

B npaBoBOM M 0TYACTM B MOAUTMYECKOM OTHOLIEHUW CUTyauus ycyrybnsercs Tem,
4TO C OTKa3oM OT couuanuamMa OO0NbWMHCTBO ObIBLUMX COUMANUCTUYECKMX CTPaH
MPOBO3rNACMNI0 NPUBEPXKEHHOCTb Nnbepanu3My 3anagHoeBponenckoro obpasua. IT1o
66110 3aDMKCMPOBAHO HE TOMbKO B MOAUTUYECKMUX OOKYMEHTAX, HO M B KOHCTUTYLMSAX, A
TakXe B MEeXAYyHapoAHbIX 0093aTenbCTBaxX 3TUX rOCYAapCTB, U OPUAMYECKM CTAHOBUTCS
OCHOBaHWEM MNpenbsBAEHUS MPaBOBbIX MPETEH3UMM O HECOONAEHUM COOTBETCTBYHOLMX
MpaBOBbIX NPeAnUCaHUN.

3a pefkMM UCKIKYEHWEM KOHCTUTYLMM MOCTCOBETCKMX CTpaH, B TOM uucie
KoHctuTtyumsa Poccun 1993 roga, BOCNpoOM3BOAMAIM KaTanor NpaB YeioBeka B COOTBETCTBUM
C npeacTaBneHnsaMu nubepanbHOKM (3anagHoM) AEMOKPATUK, ULWb B HEMHOIOM MO3BONAA
cebe coxpaHeHue cneumdPuKM BOCMPUATUS W PerynmpoBaHMs npaB B obwecTsax,
COXPAHAOWMUX MHOTME COBCEM He nubepanbHble TPaoUuUMKM M COUMANbHble CTAHAAPTHI
(Lapayeva 2010). lMpu 3TOM TONKOBaHME MNPaB M3 KOHCTUTYLMOHHOrO Katanora — MU
3aKOHOAATENSAMMU, U OpraHaMu KOHCTUTYLMOHHOIO KOHTPONS — WMeeT O4YeBUAHOe
cBoeobpasue, KOTOpoe rmpowe BCero OObACHUTb ABTOPUTAPHOCTBIO MOAUTUYECKMUX
coobuecTB, He BHMKAsi B COOEPXaHWE WM MPUUMHBI 3TOro cBoeobpasus. OgHako Takoe
06bsICHEHWE OCTAaeTCs BECbMA NOBEPXHOCTHBIM.

MNpenctaBneHns o AOMKHOM B 0OOLWLECTBEHHOM MHEHMM MOCTCOBETCKOM Poccum
OKa3blBAETCS [HaNeKMM OT LEHHOCTEM NnubepanbHbIX OEMOKPATUM, BCIEACTBME Yero
BO3HMKAET OYEeBWMAOHbLIA pPa3pbiB Mexay MpeacCTaBAeHUsSIMU TpaxaaH O COAEpPXaHUWU U
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npegenax 3almTbl NPaB YenoBeka U Ux puanyecknm sakpennernmem (Glukhareva 2010).
PaumoHanbHbIM BbIGOP B NOMb3y 06wecTBa cBOOOAbI M KOHKYPEHLMU CUSIbHO 3aTPYLAHEH,
BO BCSIKOM C/lyyae Af1s COLManbHOro 60NbLIMHCTBA.

[nckyccum OTHOCUTENbHO Pa3HOrO0 MOHMMAHWUS MPUPOAbI, CYLWHOCTM U obuwero
COOEPXAHMUS MPaB YenoBeKa, pPasMyung B MAEO0NIOrMYECKOM BOCMPUSATUM MpPaB MOKa He
MOAyYMnu QaOEKBAaTHOrO aHanuM3a B COBPEMEHHOM nuTepaType, MO KpalHen Mmepe
topuamyeckon. HOpucTbl CNOpST O NPUMEHEHUM KOHCTUTYLMOHHbIX HOPM O npaBax
4yenoBeka, YacTo MCXO0As M3 COBEPLIEHHO pa3HbiX NpeacTaBneHui 06 ux copaepXkaHuu u
COOTHOLIEHMM Mexay coboi, UTo aenaet cnopbl Bce bonee 6eccmbiCNeHHbIMU U BCe Bonee
oxectoueHHbiMu (Perry 2005). OuyeBnaHa He0H6X0AMMOCTb aHaNM3a 0CO60ro BOCNPUATUS
MpaB 4enoBeka B MOCTCOBETCKMX COOOLWecTBaX, Npexae BCero C y4eToM Hacneaus
COUMaAnbHbIX Tpaguumh u ctaHpaptosB coumanuama (Varlamova 2018), opHako Takon
aHanM3 BeCbMa 3aTPyAHUTENEH, [aXe eCNM CTaBUTb 334ayy TONbKO  BbISIBJIEHUS
0CobeHHOCTEN BOCNPUATUS MPaB YeNoBeKa, He CTPEMSCh K OObACHEHMIO MPUYMH TAaKOro
pa3HOro BOCMpUATUS.

Bo-nepBbix, nosBneHne kakon OGbl TO HM ObINO 0COOONM TeopuM MpaB 4venoBeka
pensaTMBM3MpYeT NpaBa YeN0BeKa Kak TAaKOBbIe, MAPKMPYET MX KaK NPOAYKT ornpeaeseHHON
NMpaBOBOM, MOUTUYECKOM U COLMANBHOM KyNbTypbl. DTOT NOAXOA, Bbi3bIBAET KPUTUKY B
coBpeMeHHoM 3anagHon Hayke (Donelly 1989, 1999; Nathan 2001; Pirjola 2005) kak
CTaBSAWMMA NOA  COMHEHME  YHMBEPCANbHOCTb  LEHHOCTM MpaB  4YenoBeka, WX
obueyenoseyeckoe 3HayeHue (Zurbuchen 2009; Onuma 2001; Bell 1996), eanuHcTBO MX
Bocnpusatus (Jizeng 2013). Ecam cpeam yyeHbix (B ocobeHHocTn aHTpononoros — Wilson
1997) n MOXHO BCTPeTUTb 3aALWMTHUKOB PENSTUBU3MA, TO OH TOYHO HE MOXET CYMTATbCA
0OLWEeNnpUHATLIM U Aaxe A0NYCTUMbIM NOAXOAO0M B NOAUTMKE U MACCOBOM CO3HaHUK. Cama
no cebe naes CyLlecTBOBaHMS COLMANbHbIX COOOLLECTB, B KOTOPbIX CUCTEMA LLEHHOCTEN He
npeanonaraeT NepBUYHOCTb U NMPUOPUTET UHTEPECOB IMYHOCTM HAA, MHTEpecamu o6 ecTsa
KaxeTcs abCypaHOM M MOAUTMYECKM MOTUMBMPOBAHHOW, MPOMUCXOASLLEN OT XeNaHus
OMnpaBAaTb aBTOPUTAPHbIE PEXUMBI.

Bo-BTOpbiX, nogobHas KoHuenTyanu3aums TpebyeT Hemanon aHaNUTUYECKOW
paboTbl: HEO6XOOMMOCTM YBMAOETb 3@ KOHKPETHbIMM 3aKOHOAATENbHbIMM MepaMu Wu
peleHnsaMn cynoB rnybokme coumanbHble NpuumMHbl. [1OCKONbKY CamMu 3akoHoaaTenu (He
roBops yXe O CyAax) He NpoBO3rMaWakT robanbHbIX KOHUENUWi rocyaapCTBEHHOM
NOAUTUKM B Chepe NpaB YeNoBeKa, YBA3bIBAKOLWMX UX PELLEHNS B eguHoe Lenoe, bonee unm
MeHee rnobanbHble BbIBOAbI, 0O6bACHAIOWME 0OWMIM NoaxXon M oblme TeHAEHUNN, BCeraa
OyneT nerko NocTaBMTb NOA COMHEHME.

MMeHHO nO3TOMYy aBTOp HAcToOsILeM CTaTbM He CTaBUT nepen cobow 3apadvy
pa3paboTKM NOSHOLEHHOM KOHLEeNnuMu NnogobHoro poaa, a N1ilb AenaeTt NonbITKy BbISBUTb
1 0603HAUMTb YHACNEA0BaHHbIE OT COLMANN3Ma MOCTCOBETCKMMM CTPAHAMM B3rNsabl, Uaeu
M COUManbHbIe TPAAULMK, KOTOPbIE OTIMYAKOT BOCNPUATUE NPAB YesioBeka B 3TUX CTPaHax
OT UX BOCMPUATUS B IMOEpanbHbIX AEMOKPATUAX. ABTOP CTPEMUTCA NMOKA3aTb 3TU OTINUUS,
npocnexuBas WX KOPHMU B  COLUMANUCTMYECKOM MpOWAOM M YyKasblBag  WUX
MUPOBO33pEHYECKMEe MPUYUHBI M LLEHHOCTHOE COAEepXaHWe Ha npuMepe KOHKPETHOro
rocypapctea — Poccuiickon Mepepauuu.
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[NpenBapas nocneaywwee CoAepXaHWe CTaTbM, CnefyeT cAenatb OroBOPKY:
NMPOBEeAEHHbIV aHANM3 He MpeanonaraeT HUKAKOW OLEHKWM BbISIBNEHHbIX 0COBeHHOCTen
KOHLeNnuun npae 4venoseka B Poccum no wkane «xopowo-nnoxox». [lo3uumns asTopa
COCTOUT B TOM, 4YTO Ntob6oe HayyHoe wuccnefoBaHWE [OMKHO ObiTb MO BO3MOXHOCTM
cBO6OAHO OT LEHHOCTHOro BOCNPUATUS, XapaKTepPHOro A/ NONUTUYECKUX 3CCe U OPYrux
NOAOOHbBIX UM COYMHEHUIN. KaKOBbIM Obl HM XOTENOCH BUAETH NOJIOXEHUE Aen C NpaBamu
yenoseka B Poccun, Ha 3TUX CTpPaHULAX NUWb KOHCTAaTUPYETCS CNIOXMBLUASACS CErofHs
cuTyaums. Pasymeetcs, MHOrme HabnwgeHus n obbscHeHMS 0COBEHHOCTEN BOCMPUATUS
NnpaB YenoBeka NpeacTaBnsloT CO60M BbIBOAbI M3 MPOBEAEHHOro aHanusa. He ctpemsach
HaBsA3bIBaTb COOCTBEHHYIO MHTEPNPETALMIO POCCUICKOM cneundurKmn NpaB YenoBeka, aBTop
CTapancs pasfenuntb MUCXOAHble AaHHble (npexae BCero AaHHble COLMONOrMYecKux
nccnefoBaHUM M GakTbl O COBETCKOM NpaBe M COBETCKOM MAeonorMm) u nx cobcrtBeHHoe
MCTONIKOBaHMeE.

MpaBa yenoBeka B COBETCKOM rocyAapCcTBe U NOCTCOBETCKME pedopMbl

[IOKTpMHA M npakTMKa coumanuM3Ma He npu3HaBana MpaB YenoBeka B MX 3anagHOM
MOHMMAHMK, OAHAKO HEe TONbKO He oTpuuana npas rpaxaaH (Voyevodin 1972; Maslennikov
1979), HO HaNpOTMB, BO MHOIOM Oblla OPUEHTMPOBAHA HA MX 3aLLMTY, NPaBAa, C y4eTOM
COBEpPLIEHHO OCOBEHHOr0 MX MOHWMMAHUS — 3AWMTY MHTEPECOB TPYAAWMXCS OT
3KOHOMMYECKOM 3KCMAyaTaLmMm. 3TO MOXET 3By4YaTb LIOKUPYIOLLE A9 3anafHOro Yyntartens,
B Yb€M CO3HAHMM COBETCKAs BIACTb MPOYHO ACCOLMMPYETCS C MAaCCOBbIMU PEMpPEeCcCcUsIMu,
npecnefoBaHMEM MHAKOMBIC/IUS U 3HAUUTENBHOMO OrPaHMYEeHUs pasHbiX CBOOOA, TOraa Kak
AN MOHUMaHMS  Mapagokca wuHauBuayanbHbix npas B CCCP  Heobxomumo
abCTparMpoBaTbCs OT HEKOTOPbIX NpeapaccyakoB. Hu cBoboaa, HM AOCTOMHCTBO YenoBeka
— «anbda 1 omera» 3anagHoOM AOKTPWMHbI MPaB YesoBeKa — COBETCKAs MOEON0rns He
npu3HaBana, U B TO e BpeMs cama 3Ta UAE00rMs BbipOC/Ia UMEHHO U3 TYMaHUCTUYECKMX
yctpemnenun (Chkhikvadze & Lukasheva 1986: 3-7).

Kanutanuctuueckoe o6wectBo 06BMHANOCL B HECNpaBen/IMBOM  YCTPOMCTBE:
aBTOPbl COBETCKOW MOSIMTUYECKOM NuTepaTypbl OOBMHAAM KanNUTaausM B TOM, 4TO
nonuTMYecKass M NiM4yHas CBobBOAA COMPOBOXAAETCS 3aKpenouleHWeM 3KOHOMUYECKUM:
npeanpvHMMATENM aKTUBHO IKCMYyaTUPYHOT PabOTHMKOB, MPeaoCTaBss UM TONbKO CaMyHo
MUHUMANIbHYKO [EHEXHYK KOMMEHCAuMi WX Tpyaa W nNpucBavBasi BCHO MpubbIib
(Starodubskiy & Chirkin 1977: 93-113). Coumanu3m npepnonaran M3xXuMBaHUE TaKOM
3KCnayaTauMm U COOTBETCTBEHHO C MEepBbIX JIeT COBETCKOW BAACTM MPOBO3riallanacb
3aliMTa COUMANbHbIX MPaB — CnepBa caMbix 63a30BbIX: HaNpUMep, NpaBo Ha 8-4acoBOM
pabouni geHb, 3aTeM — NpaBo Ha 06pa3oBaHMe, NO3Xe — NPAaBO HAa MEAULMHCKYH NMOMOLLb
M COLMANBHYIO 3aLLMUTY.

MonoxeHuns KoHctutyumnm PCOCP 1918 ropa (Kukushkin & Chistyakov 1987:239-
261) orpaHuymMBanu npenocTaBfieHne npaB TONbKO paboumM un BGegHenM KpecTbsHaMm,
O[HAKO B LENOM psife NMONOXEHUIN 3TOM KOHCTUTYLUMM TEKCTYaNbHO MOAYEPKMBANOCh, YTO
COBETCKOe rocyaapCTBo obecneunBaeT delicmeumesibHy0 peannsaumio npas Ha ceoboay
cnoBsa, ceoboay cobpaHui, NpaBo Ha 06pa3oBaHWe — NpeaoCTaBaNA 3@ roCyAapCTBEHHbIN
CYeT DJKOHOMMYECKMe YCIoBMS AN  peanusaumm 3TUX nNpaB. Takue rapaHTuu
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LEKNAPUPOBANNCh KaK MPUHUMMMANBHOE OTMYME COLMANUCTUYECKOW AEMOKpPaTUM OT
LEeMOKpaTUM BypyKyasHoM, B KOTOpOM (hopMasnbHO NMPOBO3ALLIEHHbIE NPaBa He MOTYT ObiTb
MPaKTUYECKM peanu3oBaHbl BBWMAY OTCYTCTBMS 3KOHOMMYECKMX BO3MOXHOCTEM UX
peanu3aumu.

B 6onee no3aHMX COBETCKUX KOHCTUTYLMSIX, B TOM uncne B nocnegHen KoHcTuTyumnm
CCCP 1977 ropa (Kukushkin & Chistyakov 1987: 315-365) katanor npas 6bin
CYLLECTBEHHO paclMpeH No cpaBHeHMIo ¢ nepeon KoHctuTtyumern 1918 roga, o4HaKo B Hero
He Oblnn BKIOYEHbI HEKOTOPbIE 0OLEeNpU3HaHHbIE MPaBa YeloBeKa —HanpuMep, NpaBo Ha
XW3Hb, CBOOOAA MepeaBMXeHUs, He YCTAHABAMBANUChL FAPAHTUM MPU3HAHUSA WU 3aLUUTHI
[OCTOMHCTBA JIMYHOCTU. JIMuHble npaBa ObinnM  QakTMYECKM CBedeHbl K JIMYHOM
HENPUKOCHOBEHHOCTM, HENPUKOCHOBEHHOCTM >Xuauwa u ceobome cosectu. [lpu 3tom
COBETCKAs AOKTPMHA OTpMLANIA eCTECTBEHHbIN, HEOTYYXXAAEMbIN M aBCONMIOTHBIM XapaKTep
NpaB YenoBeKa, MCXOAMNA U3 COLMANbHOM U AaXe «KNaCCOBOM NpMpOoAbl» NpaB YenoBeka,
T. €. npeanonarana ux 3aBUCMMOCTb OT coumanbHoro konTekcta (Chkhikvadze & Lukasheva
1986: 3). PenatuBu3m npaB 4yenoBeka NpsSMO He MOCTYAMPOBANCS, XOTS BO MHOIOM
npeanonarancsg. BaxHbIM MpUMHUMNOM MpPaBOBOro perynMpoBaHus Obino yCTaHOBNEHME
OOHOBPEMEHHO M KOHCTUTYLMOHHBIX MPaB, U KOHCTUTYLMOHHbIX 00S3aHHOCTEN, MpUYeEM
MeXAy HMMM npepnonaranacb OMNpefeneHHas 3aBUCMMOCTb -  HEUCMNOJIHEHME
0693aHHOCTEN CTaBMNO NOA COMHEHME BO3MOXHOCTb peann3almm npas.

Cnucok npaB B MO3OHUX COBETCKMX KOHCTUTYLMSIX OTKPbIBAZIM MpaBa Ha Tpyn, Ha
OTAbIX, HA OXPaHy 340pOBbS, HA COUMANbHY 3awWuTy (MaTepuanbHoe obecnevyeHue B
cnyyae 60onesHu, CTapoCT M MNpoY.), HA Xuauwe, Ha obpasoBaHue. MMeHHO 3TM npasa
paccMaTpyBaZnCb KaK OCHOBAa MpaBOBOro CTaTtyca NMYHOCTU. [lpaBa, OTHECEHHble K
nonutuyeckum (ceobopa cnosa, neyatn, COOPaAHWA, MUTUHIOB, Y/IMUYHBIX LWECTBUA WU
LEMOHCTPaLMI) rapaHTUPOBAIUCh «B COOTBETCTBUM C MHTEpeCaMu Hapoda M B Lensx
YKpenneHus n passutus coumanmctmyeckoro ctpos» (ct. 50 Koncturyuun CCCP 1977 roga),
a npaBo Ha obbeouHeHMe — «B COOTBETCTBMM C LENSIMWU KOMMYHUCTUYECKOro
ctpoutenbctBa» (cT. 51). Tem caMbiM Bbiin YeTKo 0603HaYeHbl Npeaenbl 06WeCTBEHHbIX
ANCKYCCUI 1 0BCYXXOEHUN NONUTUYECKUX BOMPOCOB — peanu3aums NnoauTUYEeCKMX Npas u
cB060A He foMKHA Bblla NOCAraTb HAa COLMANUCTUYECKMI CTPOM.

B KoHctutyummn CCCP 1977 ropa nopyepkvMBanocCb, YTO COLMANUCTUYECKOE
rocyaapctBo  CO343aeT  MatepuanbHble, SKOHOMMYECKME  TapaHTUM  peanusauuu
WHAMBUAYANbHbIX NPaB, NO3TOMY «COLMANMCTUYECKUI CTPOW obecneymBaeT paclumMpeHue
npae v cBo604, HENpepbIBHOE yNyYlleHWe YCI0BUM XKMU3HU FPaXAaH MO Mepe BbIMONHEHUS
NporpamMM COLMANbHO-3KOHOMUYECKOrO M KyNbTypHOro passutusay» (cT. 39). NopobHbie
GOpMYNMPOBKM NO3BONAIOT OTMETUTb HE TONbKO AKLEHT Ha CTPEMNEHUMM K peanbHOMY
obecneyeHunto NpaB Ye0BEKA, HO U NOCTOSIHHOE U3MEHEHWE UX COAEpXKaHMS, 3BONIOLMUIO
MpaB 4enoBeka MO Mepe Ppa3BUTUS SKOHOMMKM W MOSBNEHUS  OOMOMHUTENbHbIX
3KOHOMMYECKUX YCNOBUIM NPeAoCTaBNEHUS COLMANbHbIX Baar, YTO pe3Ko KOHTPACcTUPOBANO
C YTBEPXAEHUSMMU O BHEBPEMEHHOM W aBCONMKTHOM XapakTepe MpaB YenoBeKka B
3anagHoesponenckon AokTpuHe (Henkin 1990). Ecnv B coumanucTMyeckom AOKTPUHE
WHAMBUAYANbHbIE NPaBa — 3TO pe3ynbTaT rocyAapCTBEHHOrO BOJIEHMS, TO B 3anafHas
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KOHUENnuMAa npeanosiaraet nx «eCTEeCTBEHHbIN» XapakTtep, a CTano ObITb U cyuiecrtBoBaHue
He3aBNCMMO OT rocyaapCTtBeHHOIo Npm3HaHUA.

Mo CpaBHEHMID C 3KOHOMMYECKMM obecrneyeHMeM, NPaBOBOE MNPM3HAHUE MU
topuanyeckoe obecneyeHne NPOBO3rNALLEHHbIX KOHCTUTYLMEN NpaB Obl10 OTOABUHYTO Ha
BTOPOM MnaH (B YaCTHOCTM, He OblNO0 BO3MOXHOCTM MOAAYM Xanobbl Ha HapyleHue
KOHCTUTYLMOHHbIX NpaB M cBo6oA), TeM Oonee 4YTO KOHCTUTYUMOHHblE MpaBa He
LEeNCTBOBAIN HENOCPEACTBEHHO: OHU He Oblnn Aaxe GOpManbHO peanusyeMbl B Cllyyae
OTCYTCTBMSA 3aKOHOAATENIbHOTO MexaHu3Ma ux obecrneyeHuns. MexaHu3M npegnonaran Kak
6onee peTtanbHOe NMpaBOBOE pPEryiMpoBaHWE Ha YPOBHE 3aKOHOB M MOA3aKOHHbIX AaKTOB,
Tak M peasnbHy BO3MOXHOCTb OCYLLECTBNEHMUS 3TUX NPaB.

KoHcTtuTtyumoHHbie pedopmbl 1980 - 1990-x ronos B pecnybnmkax 6biswero CCCP,
B TOM uucne u B Poccun, 6binm HanpaefieHbl Ha NepecMOTp 3TMX B3rN940B HA Mpasa
4yenoBeKa M Ha BHeApeHWe MPUHUMMNOB U LLeHHOCTeN NubepanbHOM OEMOKPATUMM, B TOM
yucne Ha BOCMpUSATME MPaB YesoBeKa CKBO3b NPU3My CBOOOAbI M KOHKYpeHUMW. DTH
M3MEHEeHUs OCTanncb uwb (HOPMANbHO-IOPUANYECKUMU, MONYYUB CBOE OTPAXKEHWE B
Tekcte KoHctutyumm P® 1993 ropga, HO He MpPOHUKHYB B OOLLECTBEHHYH CUCTEMY
LeHHocTen. Bocnpuatue HOBbIX LleHHOCTEN He MOr0 BbiTb pe3ynbTaTOM PaLMOHANBHOIO
BbIOOPA, XOTS 3TO Ka3anoCb BO3MOXHbIM — XaXAa MatepuanbHoro 6narononyymnsa Ha 6onee
BbICOKOM YpOBHe, 4YeM ero obecneunBano COBETCKOe rocyaapCTBO, BblIMBANOCL B
CTpeMsieHne 3auMCTBOBATb 06LLECTBEHHO-3KOHOMMYECKOe YCTPOWCTBO, KOTOpPoOe B
MWPOBbIX MacwTabax NpOAEMOHCTPUPOBANO MAKCMManbHyl 3OPEKTUBHOCTb —
CBOOOAHBIN PbIHOK, NMbepanbHyo AeMOKPATUI0, NpaBoBoe rocyaapctso. OfHAKo MHepLuus
06LWeCTBEHHOM CUCTEMbI LLEHHOCTEN OKa3anacb CUAbHA, U NPEeACTaBAEHUS O OO/IKHOM,
chopMuMpoBaBlLMECS B POCCMIUCKOM 0OLLeCTBE B NpeaLiecTBYLWMe AeCATUNETUS, B TOM
yucne 0 CoaepXXaHuM U npepenax MpaB rpaxaaH, 0ka3anocCb He TaK ierko oTbpocuTb
PaLMOHANbHbIM OTKA30M B MO/b3y APYroro obwecTBEHHOro yCTpOMCTBa.

B pe3ynbtate ctana ¢opmmpoBaThCa CUTyaums, Korga GopManbHOEe MpuU3HaHue
KaTasiora npa., XapaKTepHOro Ans 3anagHOEeBPONenCcKMX KOHCTUTYLIMIA, COYeTaeTCs C TeM,
4YTO WX TONKOBaHWe M npumeHeHwe B Poccum (C ropamm 31O CTAHOBUTCS BCe bGonee
OY€BMAHbLIM) 3HAYUTENbHO OTIMYAETCS OT TONKOBAHWUA U MPUMEHEHMUS TEX Xe€ HOPM O
npaBax yenoseka B MbepanbHbix AeMokpaTuax. MakTnueckn nponcxoaut bopmMupoBaHme
cneunduryeckon NOCTCOBETCKOM POCCUMMCKOM KOHUEMLUMK NpaB YenoBeka.

MNpasa yenoseka — cBo60aa Unu NpUTA3aHUA Ha couManbHbie Gnara?

lNepBoe 1 Hanbonee o4eBUOHOE OT/IMYME MOCTCOBETCKOrO BOCMPUATMS MpPaB YesoBeka —
OTpbIB NpaB YyenoBeka oT ugen ceoboabl. B 3anagHoi nnbepanbHOM AEMOKPATUMN Mpexae
BCero ceobona onpenensieT COAep>KaHMe NpaB YenoBeKa; OCHOBHbIMU, CAMbIMU BaXKHbIMMU
M GyHOAMEHTANIbHbIMUM NMPABAMM OCTAKOTCS TAK HA3bIBAEMbIE «HErAaTUBHbIE» NPAaBa, TO €CTb
npasa, 3awmuawme chepy aBTOHOMUMU IMYHOCTM OT MOCTOPOHHEr0 BMELIATENbCTBa, B
TOM 4uCne CO CTOpPOHbl rocypapctea. Cdepa aBTOHOMMM OMUCbIBAETCS 4epe3 Habop
pa3NnyHbIX NpaB M cBOOOA — NpaBa Ha IMYHYK CBOOOAY M HEMPUKOCHOBEHHOCTL, CBOOOAY
CnoBa, ceoboay nepepsmxeHns, ceoboay penmrnm n npoyd. Ocoboe 3HavyeHne MMeeT NPaBo
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Ha YACTHYH >XM3Hb, MAaKCMMAJIbHO LUMPOKOE C TOYKM 3PEHUS OPUOMYECKON NPAKTUKK
MPU3HAHMUS U 3aLWMTbl — MO CYTU 4Eena, OHO He 0603HAYaeT KOHKPETHbIX FPaHUL, YaCTHOW
KM3HM, Npeanosaras, 4to AN caMol nepekBannMduKkaLmm 4acTHoro B nybamMyHoe TpebyeTcs
[0CTaTOYHO BECKOe 060CHOBaHMeE, OTCYTCTBME KOTOPOro OCTaB/SIET TOT MM UHOM BOMPOC
[,EN10M YaCTHbIM M MOTOMY 3alUMLLEHHBIM OT BMeLWaTeNbCTBa rocynapctea (Goldman 2006).

B npencraBneHun 6onblwIMHCTBA XuTenen Poccun npaBa yenoBeka — 3TO npexae
Bcero coumanbHble rapantmumn (Petukhov 2010: 136-159; Gorshkov et al. 2011; Ivanov et
al. 2018; Avdoshina & Vaskina 2019). VIMeHHO 3TO KOHCTAaTUPYKT OONbLIMHCTBO
COLMONOrMYeCcKMX OMpoCoB, NMpoBoAMBLUMXCS B Poccum B pasHoe BpeMs M pasHbiMU
opranusaumamu (FOM 2013, 2018; Levada Center 2014, 2019b, 2021a, 2021b). MNpu 310M
MOXHO KOHCTaTMpoOBaTb, 4TO 3a nocnepHve 20 neT cuTyaums MPUHLMNUANBHO He
M3MEHWUNACb, XOTS NpuaaHme 60bllero 3Ha4eHUs CoUMaNbHbIM U 3KOHOMUYECKMM NpaBam
ycununock (cp. Gerber & Mendel'son 2002). B nepByko OecCsATKY CaMbIX 3HAYMMbIX NpPaB
MOXXEeT BOMTM NMYHAg cBOOOAA MM NPaBO HA XXM3Hb, HO He cBoOOAA C/I0BA M He NMPaBO Ha
yyacTve B ynpaBneHuu Aenamu rocyaapcrea. [1paBo Ha YACTHYHO XKM3Hb KAaK TaKOBOE HU B
[EeNCTBYIOLWEN POCCUMCKON KOHCTUTYLMU, HA B POCCUMMCKOM HOPUAMYECKOWN MPAKTUKE He
NMPU3HAaHO — BO BCSIKOM CJly4ae B TOM CMbIC/1e, B KOTOPOM 3awumuiaetcs right to privacy B
3anafHbIX NPaBONOpPsAKAX.

[paHMLa Mexay YacTHbIM U NyOAUYHBIM B NOCTCOBETCKOM POCCMIMCKON peanbHOCTH
BOCMPUMHMMAETCS COBEPLUEHHO MHA4Ye, YeM B 3aMafHOEBPONENCKMX npencTtaBneHusx 06
3TOM — KaK MUHUMYM, He CyLLeCTBYeT Npe3yMnuun Toro, 4To Nt0bor BONpOoC, KAaCatoLWMICS
MHTEPEeCOB KOHKPETHOro uua, OTHOCWUTCSA K BOMPOCAaM YaCTHbIM. 3HAUYMTENIbHO LWupe
coaepxaHue nyb/iMYHOro, U Kak cneacrteMe — BO3MOXHOrO BMelLaTenbCTBa B CBoboay
MHOMBMAA. B COBETCKOM rocyaapcTBe KOHTPO/b 33 XMU3HbK MPaXAaHMHA CO CTOPOHbI He
TONbKO TOCYAApPCTBEHHbIX, HO W — (QopManbHO — OOLWECTBEHHbIX OpraHoB
(KOMMYHUCTMYECKON napTuu, NpodCo30B8 M Npoy.) Obll O4YEeHb NPUCTANbHBIM; CErOAHS
MPOCTPAHCTBO YACTHOIO 3HAUYUTENIbHO PaCWMPUIOCh, U B ITOM OTHOLIEHWW Pa3pbiB C
COBETCKMMM 06LeCTBEHHbIMM CTaHAapTaMu oveBuaeH. OQHAKO B CPAaBHEHUM C 3anagHbIMU
LEeMOKPaTUAMM FPaHMLLA YaCTHOTO 1 Ny6MYHOro B Poccum no-npexxHeMy CUAbHO CABMHYTA
B CTOPOHY cdepbl NybANYHOMN.

B BocnpusTMm npas 6onblue Kak NpUTA3aHMIA HA coumanbHble Bnara, Hexenu Kak
Pa3HbIX aCNeKToB CBOOOAbI IMYHOCTH, HE TONIbKO HENb3s He YBUAETb OYEBUAHOE Hacneame
npexHux npeactaeneHnin o npasax yenoseka (Glukhareva 2020), HO n MOXHO caenaTb
BbIBOAbl OTHOCWUTENbHO LENOro psaa MNPUHUMNMANbHBIX OTIMYMIA B BOCMPUATMM MpaB
4yenoBeka, yHac/nef0BaHHbIX OT COLMann3Ma.

Bo-nepBbix, cBo6oaa cama no cebe He npeacTtaBnser u3s cebs CTONb 3HAYMMOW
LEHHOCTM, B KayecTBe KOTOPOM OHA BOCMPMHMMAETCS B 3anafHoOM obuwectse WU
COOTBETCTBEHHO B 3amagHoM npase. bnarononyuve u 3awwmta notpebHoCTen B
MegMUMHCKOM nomowy, o06pa3oBaHMM M COUMANBHOM oObecnevyeHun pOCCUMCKUM
rPaXAaHAM  KaXyTCS  BaXHee BO3MOXHOCTM CBOOOAHO BECTM  3KOHOMMUYECKYHO
LesTeNbHOCTb, B TOM uucne npeanpuHumatensckylo. (CBoboga oCTaeTcs BaKHOM
LLEeHHOCTbID, HO B KOHKypeHuMM C obecneyeHneM MaTtepuanbHOro 6Gnarononyuns wu
6e3onacHOCTM 9BHO MM npowurpbiBaeT. [locaaa ot Heyno06CTB, CBA3AHHbIX C OrPaHUYEHUSIMU
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M NpeanuCcaHUsiMU roCyaapCTBa, He TOJIbKO He CTaBUT N0, COMHEHME NPaBOMEPHOCTb TakMX
OrPaHUMYEHUN U MNpPeanucaHui, HO U He (GOpMUpPYeT FOTOBHOCTU MPUHMMATb HA Cebs
OTBETCTBEHHOCTb 33 COOCTBEHHOE Bnarononyyume, 3a camoctosaTenbHoe obecneyeHune cebs
M CBOMX BAU3KMX COLManbHbIMM Bnaramu, 3a NpUHATME Ha cebs SKOHOMUYECKUX U APYTUX
coumanbHbix puckos (Kharchenko 2017).

Bo-BTOpbIX, NOTPEOHOCTM MaTepuanbHOro xapaktepa (XOTd M B CaMOM LUMPOKOM
CMbICNE) OKa3blBAOTCA 6onee 3HaYMMbIMK, YEM HEMaTepuanbHble 6nara. MMeHHO 3T0 6b1510
OAHWM M3 OCHOBHbIX NMOCTYNIaTOB MAapKCU3Ma — MAE0NOMMU, HACAKAABLUEACH B COBETCKUX
COUMANUCTUYECKMUX pecnybnmMkax B TeYeHMe BCexX OecATUNeTUM COBEeTCKOW Bnactu. Bo
MHOIOM 3TOT MNOCTYNaT JfieXan B OCHOBAaHMM MHOMMX MPaBOBbIX peELWEeHU BpeMeH
coumanunsMa U XONOAHOM BOMHbI UAEONOMMIA, B TOM YMC/ie pasgeneHus npuHatbix B 1966
rogy MexayHapognHbix nakta OOH Ha gBa — O rpaXaaHCKMX M MOAUTUYECKMX NPaBax U O
COUMANbHbIX, 3KOHOMMYECKMX W  KynbTypHbix npaBax (Craven 1997). JlnyHble
(rpaXXOaHCKME) U MONUTMYECKME MpaBa B 3TOM COBETCKOM (M BO MHOIOM MOCTCOBETCKOWN)
CUCTEME LEHHOCTEN BTOPWYHbBI, B MMpaMuae NoTpebHOCTEN OHWM 3aHUMAIOT MECTO HUXe
npae Ha obecneyeHne MaTepuanbHbiMM Bnaramu, KOTOpble pacCMaTPMBAKOTCS Kak 6a3oBble,
XMU3HEHHO HEOBXOAMMbIE U KPUTUYECKM BAXKHbIE.

B-TpeTbnx, ponb rocygapctsa BMAMTCS B KayecTBe rNaBHOro obecneuntens npas
yenoseka. Ecnn ons nmubepanbHOro MMpOBO33PEHMS OT rOCYAAPCTBA MCXOAMT Yrposa
orpaHuyeHuss csobodbl, TO AN COLMANMCTMYECKOrO BOCNPUSATMS MpaB roCynapcTBO
BbICTYNaeT rNaBHbIM MCTOYHMKOM coumManbHbix 6nar. 06g3aHHOCTb No obecneyeHuto
6narononyyms BO3N0XEHA HA rocygapCTBO, BC/IEACTBME YEro y rocyaapcTBa NosiBaseTcs
ropasgo 6osble MopanbHbIX U NMPAaBOBbIX OCHOBAHMM ANSi OTPAHUYEHUSI MHAMBUAYAIbHbIX
cBob0oa M NpUTA3aHMMA — HaNpuMep, ANS U3bSTMS PA3HOro pofda PecypcoB B LENSX MxX
CNpaBensiMBOro pacnpeneneHus. B 3ToM OTHOLWEHMM OrpaHMYeHmMs NpaBa COOCTBEHHOCTY,
MpaBuaa BO3/10XKEHMS HANIOrOBOro M APYroro 3KOHOMMYeCckoro 6peMeHn B COBETCKOM (U
MOCTCOBETCKOW) CMCTEMe A0MYCTUMbI M MPAaBOMEPHbI B ropa3ao bonee wupokmx npepenax,
HeXenn 3T0 NpMemMneMo anst ibepanbHOM AEMOKPATUM.

3rouMsMm unm CONMAAPHOCTL?

Bropoe npuHuMnuanbHoe oTanumne, BO3MOXHO, ewe 6onee 3HaYMMoe ans GopMUpoBaHuUs
OTHOLIEHMS K MpaBaM 4esioBeKA Kak TAaKOBbIM — 3TO BOCMPUATME MPETEH3UI HA 3aLUTY
WHAMBUAYANbHbIX NPaB Kak MPOTMBOMOCTaBJEHUE COOCTBEHHbIX MHTEPECOB WHTEpECaM
obuiecTBa, OCy)Xgaemoe Kak 3rouctuyeckoe. Ha nopobHoe UEHHOCTHOE OCHOBaHMe
OMMpPAETCs MHOXECTBO KOHKPETHbIX MPaBOBbIX pelleHui. Hanpumep, BNosHE 0Y4EBUAHO
OTpULLAHMe NpaB NpeacTaBUTENEN CEKCYaNbHbIX MEHBLUMHCTB HAa NPU3HAHME UX PABEHCTBA
B CEMEMHbIX OTHOLEHMSAX C TPAAMUMOHHBIMU CEMbSAMWM — MOCKOJbKY WX MPUTA3aHUS
BOCMPUHMMAIOTCS  KaK MPOTMBOMOCTaBAEHME COOCTBEHHbIX >XENAaHUM U NpUXOTEW
obwecTBeHHbIM NOTpebHOCTSIM B poxaeHun aeten (Zakluchenie 2020; Postanovlenie
Konstitutsionnogo Suda 2014). MeHee 04eBMAHO, YTO UCXOAS M3 TOrO XK€ LLEHHOCTHOrO
COOTHOLUEHMSI MOXET OrpaHuMumMBaTbCs CBOOOAA C/I0BA: BbICKA3blBaHWME MHEHUS
BOCMPUHMMAETCS KakK YA0BNETBOPEHME IMYHOM NOTPeOHOCTM B CAMOBbIPAXEHUU, OTAATb
npeanoYTeHne KOTOPOW nepep TPaXAAHCKUM  MUMPOM M COMacueM, 3aMUpEHMEM
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COUMANbHbIX KOHMIMKTOB HET AOCTAaTOUYHbIX OCHOBAaHMA. COOTBETCTBEHHO HE AOMYCKATCS
B NybnMyHOe MPOCTPAHCTBO MHEHMS, KOTOpble CNoCOBbHbl ByaopaxuTb OOLLEeCTBEHHbIe
AMCKYCCUM, BbI3bIBAaTb AKTUBHYK MOMEMUKY (4aCTO BbIIMBAKOLWYKOCA B arpeccuio U
KOH(MKTbI), NOCKONIbKY «B3BELUMBaHWE» OOLLECTBEHHONO MMpa U COrnacus C NPaBoOM Ha
BbICKA3blBAHWE MHEHMS OTYETIMBO onupaeTca Ha npuoputeT nepsoro (Opredelenie
Konstitutsionnogo Suda 20093, 2009b, 2014, 2015, 2016, 20173, 2017b). B ctatbe (Lavrov
& Sokol 2019) npuBeaeHbl [aHHble psaa  OMpPOCOB, MOATBEPXAAOWMX, 4YTO B
npeactaBneHnn OONbWMHCTBA TpaXkAaH TakuMe Mepbl, Kak, Hanpumep, OnOKMpoBKa
Telegram B Poccuum 6binm npoamKTOBaHbl COObpaxxeHnamMu obecneyeHuns 6€30nNacHOCTU.

Obwmi noaxon K COOTHOLEHMKO LLEHHOCTENW WMHAMBUAYANbHbIX U KOMNEKTUBHbIX
HaxOAMT B NpaBe CBOe BbipaXkeHue B Buae npumeHseMoro KoHctutyumoHHseiM Cygom PO
METOA4O0N0rMYeCcKoro noaxoAa, KOTOPbIM TOYHEe BCEro MOXHO 0003HauuTb  Kak
«NepeBepHyYTYK MPONOPLMOHANBHOCTbY. KOHLEeNuus nponopuMOHanbHOCTU B TOM BUAE, B
KOTOPOM OHA CTana CBepX-MPUHUMNOM COBPEMEHHOr0 KOHCTUTYLUMOHHOIO MpaBga,
npeanonaraer He MpOCTO MHTENNEeKTyaNbHYyl0 MeTOAONOMMI MOMCKA ONTUMAJNIbHOIO
H6anaHca Mexay B3BeLIMBAEMbIMU LLEHHOCTSIMU, HO M OTYETIMBYHO NPEe3yMMLMI0 NpuopuTeTa
npae u ceobog yenoseka nepeg nybanyHbiMu, obwecTBeHHbIMKU MHTepecamu (Alexy 2014).
Copa3MepHOCTb (KaK 3KBMBANIEHT MPONOPLMOHANIBHOCTM) B CUCTEME POCCMMCKOro npasa
OMMPAETC Ha MAEH PaBEHCTBA LEHHOCTEM MnpaB 4YenoBeka M MybanyHbIX WHTEpecoB
(Mavrin 2012), yto Ha npakTnke GakTMYeCckM NpUBOOMT K Mpe3ymnuuM npuopuTeTa
ny6AnyHbIX LeHHOoCTen. B nnbepanbHOM KOHCTUTYLIMOHANU3ME MPaBa YeN0BEKA He AOMKHbI
UMeTb NpensTcTBMM AN UX  peanu3aumu, Kpome TeX, KOTOpble OnpaBAaHbI
NponopuUMOHaNbHON (T. €., aAEeKBAaTHOM BO3HMKAWOWMM yrpo3am) U  MUHUMANIbHO
HeobXxoaMMON 3aWmMTON 0COB0 3HAUMMbIX NYOBAMYHBIX LeEeHHOCTeW. B noctcoseTckom
POCCMMUCKOM  KOHCTUTYLMOHHOM  MpakTuke  npepensbl  AOMNYCTUMOW  peanusauuu
WMHAMBUAYANbHbIX NMPAaB OrPaHMYMBAOTCSA TEM MPOCTPAHCTBOM, B KOTOPOM OHU HE MOCAraiT
Ha obuwecTBeHHble LEHHOCTU. bonee TOro — pOCCMICKMM KOHCTUTYLMOHHBIM CYAOM
paspabotaHa  AOKTpPMHA  KOCHOBHOrO  cofepxaHwus  npasa»  (Postanovlenie
Konstitutsionnogo Suda 2010), nocsaratenbCTBO Ha KOTOPOe AN 3aWMTbl MyBANYHbIX
LLEeHHOCTEW HeaonycTMMO, MOCKOMbKY YHMYTOXAaeT MpaBO KaK TakoBOe, OAHAKO 3a
npeaenaMm «OCHOBHOTO COAEPXaHWUS» OrpaHuyeHus npaBa GaKTUYECKM MOryT UMETb
MWHMMANbHOE  paLMOHaNbHOE OCHOBaHWe, 6e3 CTpororo CTaHAapTa MNpPOBEPKM,
OCHOBAHHOIO Ha NPe3yMMnuuu HegoNnyCTUMOCTM OrPaHMYEHUS NPaB.

Ha ypoBHe wuHAMBMAYaNbHOrO CO3HAHMA M ncuxonormm B Poccum BoBCe He
LOMUHUPYET aNnbTPyU3M M FOTOBHOCTb XXEPTBOBATb CBOMMU MHTEpPECAMMU Paan MHTEpecoB
apyrux (Meshcheryakova 2015), ogHako npuv MNpUHATAM NPABOBbIX U MOAUTUYECKMX
peleHni 3almTa MHONBMAYANbHbIX MPAB OTYET/IMBO YCTYNnaeT MecTo O6LWMM MHTepecamMm,
COUMANbHOM CONNAAPHOCTHM, OTBETCTBEHHOCTM 3a Biarononyyme o6wWecTsa. 3TU NOHATUS He
BCEraa Hano/IHEHbl KOHKPETHbIM COAEPXaHWEM, HO MONYYaT 3aWMTy U NOOAEPXKKY.
Hanpumep, B KOHbAMKTE Hanoronnatenblmka € rocyaapctBoM KoHCTUTyumoHHbii Cyg
yawe oTAaeT npuopuTeT puckanbHbIM MHTEepecaM (Postanovlenie Konstitutsionnogo Suda
2013), nockonbKy CpeacTBa roCyfapcTBEHHOro 6romkeTa o0b6ecneynBaloT COLMANBHYHO
3aLUMTY M NpaBa 3HAYUTENIbHOIO YMCNA UL, — MonyYaTenen cpeacTs 6oaxeTa. 3Ta NO3MLUS
Hanbonee oTyeTnIMBo Hbi1a chopmynnposaHa B NoctaHoBneHun KoHctutyumnoHHoro Cyna
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P® 1997 rona (Postanovlenie Konstitutsionnogo Suda 1997), ogHako 6bina oTpaxeHa v B
6onee no3gHux pewenuax KoHctutyumonHoro Cypa.  [deMoHcTpupyeTcs  paxe
MPOTMBOMNOCTAaB/EHME MNpaB 3TUX MNoOAyvyaTeneld M NpaB HANOrOMIATENbLWMKOB KAk
HEobX0AMMOCTb OrpaHUYeHUs UHAMBUAYANbHbIX MPaB 4NN 3aWMTbl NpaB Apyrux. Takas
3alMTa, NPOMCTEKAWAA M3 M3BECTHOM MaKCMMbl «MpaBa OAHOMO JIMLA 3aKaH4YMBAKOTCA
TaM, rAe HAYMHAKTCS NpaBa ApYroro», He Halla CBOEro OTPaXeHWs B OONbLIMHCTBE
nubepanbHbiX 3anafgHOEBPOMENCKUX KOHCTUTYUMM, OAHAKO Oblia 3aduKCMpoBaHa M B
koHcTuTyumsax CCCP u B pencreyrowen KoHctutyummn Poccmm (CT. 39 n 65 KoHctutyuum
CCCP 1977 ropa, 4. 3 c1. 17 KoHctutyumun P® 1993 ropa: «OcywectBneHune npas n cobop,
YyenoBeka W rpaxpgaHWMHA He [OMKHO HapywaTtb MpaBa M CBOOOAbI APYrMX NUL»).
[MOHMMaHKWe 3TOro NONOXKEHUS O4EBUAHO OPUEHTUPOBAHO HA YCTAHOBNEHWE UMMAHEHTHbIX
npesLenoB 3aWuTbl NPaB Yen0BEKA M HEeAOMYCTUMOCTU UX peanu3auuu, ecin 3T0 MOXET
3aTPOHYTb M TeM 6osiee MOCATHYTb HAa MpaBa Apyrux. [laxe ecnu orpaHMYMBaAOTCA NpaBa
O[LHOrO KOHKPETHOrO YeNoBeKa B NO/b3y 3aLLMThl MPAB HESCHOrO HeonpeaeNeHHOro Kpyra
WL U Oaxe eciv NpOTUBOMOCTABNSKOTCA OYEBMAHbIE LLEHHOCTM cBOOOAbI — HanpuMmep,
csobopa cnoea wunu  csoboja penurMm  — C  IOPUAMYECKM HeomnpeaeneHHbIMU
«PENUTMO3HBIMU YYBCTBAMMU BEPYHOLLMX» MU KUCTOPUUYECKOM MaMsATbIO», NPaBo, KOTOPOe
CTPEMUTCS peanu3oBaTbCs B Mpefenax, 3aTparnBaloWMX MpaBa ApYruX, MNOAJNEXMUT
OrpaHUYeHuto.

B onno3vumMu MHOMBMAYANbHOTO WM KOMNEKTUBHOIO HOCUTENEM KOJNIIEKTUBHbIX
WHTEPeCOB M Bblpa3uTeneM 06LEeCTBEHHbIX LLEHHOCTEN CTAaHOBUTCS rOCYAapCTBO. YUUTbIBAS
YKa3aHHOE Bbllle BOCMPUATME FOCYAAPCTBA KAK MCTOYHMKA obecrneyeHus CoumanbHblX, a
4acTo M BCEX MPOYMX MpaB, MHTEpeCbl roCyAapCTBa OTOXAECTBAAKOTCA C MHTEpecamu
NyoNMYHBIMM, He npeanonaras HaauMuMe KpoMe TrocyAapCTBa  KaKMX-TMOO  MHbIX
OOLLECTBEHHbIX CTPYKTYp, B TOM UMCIE MOAUTMYECKMX MAPTUIM U UHbIX CTPYKTYp
rpaXkaaHckoro obuiectBa, KOTOpble MOrM  Obl  BblpaXaTb MybAMYHbIE WMHTEpPECHI.
KoMMyHMCTMYECKas NapTusi B COBETCKOM rocyfapcTBe Nofo6Hble (QYHKLMM BbINMOAHANS,
OLHAKO OHa dakTuyecku Obina 4acTbld roCyAapCTBEHHOrO annapaTta, Ha Hee npsiMo
BO3/M1arasiMCb HEKOTOPble PYHKLMM, XapaKTepHble A5 TOCYAAPCTBEHHbIX OPraHOB.

3HauuTenbHas posib rocyaapcTea B obecneyeHMn NpaB U Aaxe 3aBUCMMOCTb MpaB
OT pelleHui rocyaapcTBa HAXOAMT CBOE OTPAaXeHMe B OTCYTCTBUM PaA3IUYUUN MEXAy
KOHCTUTYLMOHHBIMWU U 3aKOHOAATENIbHO TApaHTMPOBAHHbIMX MpaBaMu yenoBeka. B
LEeNCTBYIOLWEM POCCMMACKOM 3aKOHOAATEeNbCTBE MOA MpaBaMu 4YeioBeKa MOHUMAKT Kak
OCHOBHbI€, 3aKpenaeHHble B KOHCTUTYLMM NPaBa, Tak U nNpaBa 6onee 4aCTHOro xapakrepa,
yCTaHaB/NMBaeMble 3aKOHOAATeNbHbIMU HOpMaMWU. EQAUMHCTBEHHOE pasnnume mMexay HUMu
COCTOMT B BO3MOXHOCTM nNpubOEerHytb K 3awute KOHCTUTYLMOHHbIX MpaB B
KoHctutyumnornHom Cype. OgHako npenycMOTpeHHbie AeWCTBYHOLWMM 3aKOHOAATe/IbCTBOM
MeXaHM3Mbl 3alMTbl — OT HaA30pa MpPOKypaTypbl 3a COGNOAEHMEM M 33aLMTOM Npas
yenoBeka A0 CyfebHOro MexaHu3Ma 06XKanoBaHMs HapyLWeHUi 3TUX NpaB — He NPoBOAAT
pasnuMunii Mexay 3TumMu Buaamm npas (rnasa 2 pasgena Il 3akoHa «O npokypatype» 1992,
ctatbss 1 Kopekca agMMHMCTPATMBHOIO CyAONPOM3BOACTBA, CTaThd 6 3akoHa «O
MDepepanbHoM cnyxxbe 6e3onacHOCTUY). B cBeTe COLMANUCTUUYECKOM KOHLENLUMU OTCYTCTBUS
MPUHLUMNUANBHBIX PA3IMuMA  MeXAy KOHCTUTYyUMern M 3akoHaMu (KoHuenuuu, He
npeanonaratwLwen, YTo KOHCTUTYLMS KaK akT peanu3aumm yupeautenbHon BNacTu Hapoaa
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CBA3blBaeT rocynapcrteo n MOXET nepecMaTpmBaTbCA TOJIbKO 0Co6bIMU
npeancrtaBUTENbHbIMWU OpraHaMu, BblpaXakowMe HapOaHYH BOJ'II-O), 3TO BbIMNAAUT BMNOJIHE
€CTeECTBEHHbIM U OMNMpaBAaHHbIM.

[paBa yenoBeka B COBETCKOM M MOCTCOBETCKOM Napaamrme ckopee npeactaBnsioT
cobov pe3ynbTaT MX MpPaBOBOr0 YCTAHOBMAEHUS W  3aKPEMnieHus rocyaapCcTBOM
(«napoBaHUs» roCyfapCTBEHHOW BNAaCTbi), Hexenu ¢GOpMy OrpaHUYEHUs BNaCTU
rocyfapctea TeMM UWHOMBUAYANIbHbIMM MpPaBaMu, KOTOpble ObiiM  NpeaycMOTPeHbI
yypeauTenbHOM BNacTbio HapoAa Npu CO34aHUKU rocyaapcCTBa.

Focynapcreo — He JleBuadaH, a Apyr TpyAaLWErocs U BbipasuTesib €ero UHTEpecoB

CTpemneHne CKOHCTPyMpOBaTb CUCTeMY MybAMYHOrO nNpaBa KakK  «KAETKy»  [Ans
«JleBnadaHa», xapakrepHoe ans iMbepanbHOro KOHCTUTYLLMOHANN3Ma, 6bl10 COBEPLUEHHO
HEeXapaKTepPHO AJ19 COBETCKOro roCyAapcTBa U He «paboTaeT» B MOCTCOBETCKMX MPABOBbIX
CMCTEMax, BO BCAKOM Cyyae, B POCCUMCKOM.

YyeHble-KOHCTUTYLMOHANUCTbI, BOCMPUHMMAs LenM nybauyHoro npaea w3
3anagHoeBpoOnencknx moaenei n obpasLoB, NbITAOTCA YBUAETb U B POCCUICKOM MpaBe Te
Xe LeNu v noapasyMeBaeMblii CMbICI, YTO M B IMOEpanbHOM KOHCTUTYLMOHHOM MpaBe,
OOHAKO MpaKTMKA MOCTCOBETCKMX FOCYAAPCTB PAAMKANbHO PaCXoaMTCs € 3TUMMU
NpeLCTaBNeHUIMMU, HACNeays Yy COLMANUCTUYECKON MONUTUKM NPU3HAHUE TOCYAAPCTBA He
MOTEHUMANbHOM Yrpo30i MpaBaM 4YeNnoBeKa, @ OCHOBHbIM MX 3ALMTHUKOM M FapaHTOM
peanu3aumu. VIMEHHO B TakoW ponuM NpeacTaBnsnoCb COBETCKOE TroCyAapcTBO B
MONUTUYECKON TEOPUM COLMANM3MA: BblpaXas WHTEpPEeCbl TPYAAWMXCS, rocyaapcTBO B
MPUHLMME HEe PAaCLEHMBANOCH KakK MOTEHLMANbHAS Yrpo3a rpaXkaaHaM.

C onHOM CTOpPOHBI, ANsi POCCMICKOro obuwectBa, 0CO6eHHO O/ 06pa3oBaHHbIX
XUTenemn KpynHbIX ropoAoB, XapaKTePHO KPUTUYECKOE OTHOLLEHKE K roCyAapCTBY, KOTOpoe
4acTo 06BUHSIOT B HEIPPEKTUBHOCTU, KHEMPABUIBHOM» MONUTUKE, MU B HEHAAJIEXKALLEM
MCNonb30BaHUKM NybanMyHbIX pecypcoB. OQHAKo, C APYroM CTOPOHbI, 3Ta KPUTUKA UMeeT
CBOMM aApecaToM KOHKPETHbIX ML, OCYLLeCTBASIOWMX MNOAUTUYECKYI0 Bnactb (nnbo
«NpaBUTENbCTBO» B LENOM), HO HE HanpaBneHa MpOTUB 20Cy0apcmed Kak TaKOBOro.
Hanpotus, peleHne OOMbLWIMHCTBA COLMANbHbIX NpobneM BUAOUTCS B WM3MEHEHUU
rocyfapCTBEHHOM NOMUTUKM, @ HE YCTPAHEHUM FOCYAAPCTBA U3 KAaKMX-TMOO0 OTHOLLEHUI Unn
OrpaHuvyeHun ero BMellaTenbcTea (cp.: Levada Center 20193, 2021¢).

[pu 3TOM NULWb B peaKUX CNTyYasix KpUTUYECKOE OTHOLIEHUE rpaXaaH K AenCTBUSM
rocyfapcTBa COMPSHKEHO CO CTPEMJIEHWMEM BOB/EYLCS B MYyOAMYHYK MOSIUTUKY, aKTUBHO
B3ATbCA 33 pelleHMe KOHKPETHbIX COLManbHbIX 334a4 B OOLLECTBEHHbIX WHTEpecax U
NMPpUHATbL Ha cebs OTBETCTBEHHOCTb 33 pe3ynbTaT Takon pearenbHoctu. O6was
MOAUTMYECKAs MACCMBHOCTb M HErOTOBHOCTb TPaTUTb CWAbl M BPEMS HA peLleHue
obLwecTBEeHHbIX 33434 Npefonpeaenser NpakTUKy peanv3aunm NoanTUYEeCKUX npas.

BoBneueHne B NOAUTMKY B MOCTCOBETCKOM POCCMMCKOM COLMANbHOM MpaKTuke
npeanonaraet npodeccMoHanbHOE 3aHATUE OOMKHOCTM B OpraHax nybnnyHoW BnacTw.
JInwb He3HauuTeNbHOE YNCNO TaKUX AOMKHOCTEN (B NpeacTaBUTENbHbIX OpraHax MecTHoOro
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CaMOynpaB/ieHNs M 3aKOHOAATeNbHbIX ~ OpraHax  pernoHoB) He  Tpebyet
npodeccMoHanbHOro, ONJIAYMBAEMOro OCyLWEeCTBAEHUS. BONbWNHCTBO rpaxaaH aaxke npu
ronocoBaHMM Ha BbIOOpax He TrOoTOBO aHANM3MPOBATb pasHble  HanpaBfieHWUs
roCyfapCTBEHHOW MOMMUTUKM, 4TOObl y4acTBOBATb B (POPMMPOBAHMM 3TOM MNONUTUKU, U
NpenoCcTaBndlT TakOM aHaNIM3 U MNPUHATME  pelleHWUA CBOMM  MONUTUYECKUM
npeactasutensaM. Boibopbl B Gonbluen cTeneHn npenctaBnsioT cobow penermpoBaHue
MOHOMOYMUIA M3OMPAEMbIM AOMKHOCTHLIM NIMLAM; NONUTUYECKOE BOBNEYEHME HE UMeeT
MaCCOBOr0 XapakTepa, a MONMTMYECKME MpaBa He 3alUMLIAKTCA KaK 3Hauumas ang
rpaXAaHMHA BO3MOXHOCTb BAIMATb HA OCYLLECTBIEHME roCyAapCcTBEHHOM nonuTuku (Levada
Center 2021a). MHbiIMM cnoBamu, npaBo TpebOBaTb «XOpOLIEro YNpaBieHUN» $SBHO
npeobnafaeT HaL NPaBOM HENOCPeACTBEHHO Y4acTBOBATb B MpuHATUM peweHus. Cam
KaTanor NoIMTUYECKMX NPaB OKa3blBAeTCS BECbMA OMPaHUYEHHbBIM U CBOAUTCS PaKTUYECKU
K MpaBy y4aCTBOBATb B BbIOOpaXx.

Mpu3HaBaeMble B 3apyOEXHOM TEOPUM MONUTUYECKMMU NPABA HA MHAMBUAYANbHbIE
W KONNIEKTUBHbIe 0OpaLLeHns B opraHbl Nyb6iM4yHOM BnactM nnbo npaBa Ha npoBeaeHue
MacCoBbIX Ny6AMYHbIX MeponpusTuii B Poccum B Gonblueit CTeneHn npencTaBasoTCs
rPynnoBbIM  BbIPAXXEHWEM UHTEPECOB, WHAMBMAYANbHbIX MO CBOEMY COAEPXKAHMIO.
My6nnyHblE UHTEpECbl APTUMKYIMPYIOT M BbIPaXalT oOpraHbl Ny6AMYHOM BNACTM.
MpUHMMAEeMble MMM pPELLEHUS MOTYT BbI3blBATb NPOTECTbI, O4HAKO MOAPA3YyMEBAEMDINA
CMbICN 3TUX NPOTECTOB — 3asBMTb O TOM, YTO KOHKPETHOE pelleHne NPOTUBOPEUNUT YbUM-
TO MHTepecaM. [10CKONbKY roCyAapCTBO COXPAHSET MOHOMOIMIO HA BbIPAXKEHWE MHTEPECOB
nyénuyHbiX, 3a N06bIMM  MNpoTecTaMu  MpeAnosiaraloTCs  MHTEpPechbl  YacTHblE,
WHAMBUAYaNbHbIE. 3a9BUTb 00 3TUX MHTEpecax rpaxaaHe BrnpaBe, HO 3TO He B/USET U He
LOJIXKHO BNMSATb HA MPUHATME NONUTUYECKUX PELLUEHMI B MHTEpECcax obuwecTBa.

MpoTecTHble akuuW, BOBAEKAKOLWME MPOTUBHUKOB KOHKPETHbLIX peLleHU OpraHoB
BfactT1, GopMupyoTcs 6onbluei 4acTblo M3 TOr0 COLMANBbHOTO MEHbLUMHCTBA, KOTOpOe
MCXOAMT U3 APYrov NapaaurmMbl OpraHM3aumu ny6anyHon NoaUTUKKM, OAHAKO U 3TU aKLUK
Kak npaBMa0 COOMPAKOTCA BOKPYr HEraTMBHOM MOBECTKM AHSA, TO €CTb MpeanonaratT
TpeboBaHWe NepecMoTpeTb KOHKPETHbIE PELLEHMS, HO HE OPUEHTUPOBAHbI HA CTPEMEHUE
[OOUTBC  MPUHATMS  pEeLeHWUi, COOTBETCTBYHOLWMX MNPEACTaBAEHMAM YYAaCTHUMKOB O
MpPaBUIbHOM.

B pesynbtaTe nonuTMYeckas M NpaBoBas NpakTuMka GJOKMpYeT NofobHble akuuu,
BUAS B HUX HE KaHaN peanunsaLmu noamTMYeckoro npaea Ha yyactue B ynpaB/ieHum aenamum
rocypapcTBa, a NOCAraTeNbCTBO Ha 3PGdEKTUBHYH 3awmty obuwiero 6Gnara opraHamu
ny6NMYHOM BNACTH, NONYYMBLUMMM CBOM MAHAAT OT rpaxaaH Ha Bbibopax.

KoHkypeHuusa nm6o mup u cornacue?

Bbibopbl 061amatoT paaoM 0CobeHHOCTEN, B pe3ynbTaTe Yero B MOCTCOBETCKUX CTPAHAX OHM
B MPUHLMMNE BOCNPUHUMAIOTCS HEraTMBHO. [NMaBHbIM 06pa3oM M3buMpaTenbHble KaMnaHUK
OT/IMYAEeT OCTpbIA KOHGMAWMKT, M B pe3ynbTaTe BblIOOPbl packanbiBalT 06WeCcTBO B
COOTBETCTBMM C MNOAUTMYECKMMM MpennoyvTeHusMu, GopMupys TeM CaMbiM  Yrpo3bl
rpaXkAaHCKOMY MUPY M COMMACKI0.
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MopnoepxaHve B oblwectBe Mupa M cornacus (MO KpamHerM Mepe BHELLHEro,
BMOMMOrO), CTpemneHuve nwbbiMu NyTaMM He 060CTpATb CcoumanbHble KOHOAUKTHI
XapaKTepHO [AOJi1 POCCUMMCKOrO MOCTCOBETCKOrO MOMMUTUYECKOrO0 M 0OLWeCTBEHHOro
ycTporcTBa. OQHaKo NponcTeKaowme U3 CoLManbHbiX KOHMIMKTOB Yyrpo3bl 00LEeCTBEHHOWM
6e3onacHocTM M BceobweMy 6n1arononyymto — TOMAbKO OAHA M3 MPUYUH AKTUBHOIO
«3aMMpPeHUN» 0BLLECTBEHHOrO NPOCTPAHCTBA.

[lpyras npuyvMHa KpoeTcs B MUPOBO33PEHYECKOM Y6exaeHWu B CyL,eCTBOBaHWUM
€MHCTBEHHO BEPHOr0 WM MPaBWIbHOrO OTBETA Ha 6OWM CNOXHbIA Bonpoc. MoaobHyto
4epTy MOXHO OTHEeCTM K 4uciy Ob6LeCcTBEHHO-MCUXON0rMYeckMX 0CobeHHoCTeN
POCCUICKOro 0bWecTBa — HEAOMYLWEHUMU CYLeCTBOBaHUS ABYX MM Bonee MHEHUI unm
peleHni, OAMHAKOBO CNpaBea/MBbiX U 060CHOBAHHbIX. O6bICHEHME MPUYMH U NpeaenoB
pacnpoCTPaHEHUS 3TOW 0COBEHHOCTU KYNbTYpbl U MEHTANUTETA 3aCNYXKMBAET OTAE/IbHOIO
“ccnenoBaHUs, OAHAKO ee NPOsSBAEHMS SPKO BPOCATCA B rasa Npu aHanuse npaBoOBbIX
MHCTUTYTOB M NOJIMTUYECKONM NPAKTUKM.

lNpexpe Bcero B PoccunM  HeratMBHO  BOCMPUHMMAETCH  KOHKYpPEeHLMS
MOEeonornyeckas, KOHKypeHUMW MOo3UUMM U MHEeHWH, B TOM u4ucie Mo BOMNPOCaM
06LWeCTBEHHOr0 Pa3BUTUS — TO, YTO JIEXUT OAHMUM U3 KPaeyrosibHbIX KAMHEN B OCHOBAHMM
COBpEMEHHOM 3anagHon aemokpatuu. KOHKypeHUun uaein oTBOAMUTCH OYEHb CKPOMHOeE
MeCTO B COLMANUCTUYECKOM U NOCTCOBETCKOM CUCTEME LEHHOCTEN. Pa3Hble MHEHUS MOryT
CTaBMTb NOA, COMHEHME KAaKMe-TO YACTHble peLleHusl, HO He AOMKHbI KacaTbCs rnobanbHbIX
MPUHLMNOB 0BOLWECTBEHHOIO YCTPOMCTBA (KMOCAraTb HA OCHOBbI KOHCTUTYLIMOHHOIO CTPOSI»)
WU OCHOBHbIE HAMNPaBeHUS BHELWHENW U BHYTPEHHEN MOAUTUKU roCyAapCTBa, NOCKObKY
BbICKA3blBAHWE KPUTUYECKOTO MHEHUS MUAW  OLEHKM pPaBHO3HAYHO OOBMHEHWIO B
HEKOMMETEHTHOCTM ML, NPUHMMAKOWMX peleHus. B uenoM pnng nocTCOBETCKOro
pOCCMICKOro o6lecTBa XapakTepeH nepeHoc B NybAMYHOM MpPOCTpaHCTBE npeaMeTa
06CyKOeHUS C COOEPXaHU KOHKPETHOW MO3MUMM HAa OLEHKY TOro, KTO 3Ty MO3MUMS
chopmynunpoBan («nepexon Ha IMYHOCTUR).

KoHKkypeHums poctaBnsetr AUCKOM@OPT, KOHKYPEHT Bbi3blBaeT BpaxaebHoe
OTHOLWIEHWe, NpPUPaBHMBAHWE KOHKYPEHLMM K MNPOTUBOCTOSIHAIO NEXMUT B OCHOBE
BOCMPUATUS KOHKYPEHLMM KAK Yrpo3bl Ans 0OLLEeCTBEHHOrO MMUPA M COrNacus.

OrpaHunyeHve MAOEeoNnorMvyeckom KOHKYPEHUMM OCYLLeCTBASEeTCS Ha OCHOBE
LWMPOKOro TONKOBAaHUA nonoxeHun 4. 5 ¢1. 13 KoHctutyunmn PO o 3anpete nponaraHabl
HAaCUNbCTBEHHOIO U3MEHEHUS OCHOB KOHCTUTYLIMOHHOIO CTPOS U HApYLLUEeHUS LLeNIOCTHOCTH
Poccuiickon Mepnepaumm, nogpbia 6€30MacHOCTM rocyAapcTBa, Pa3XXMraHUs CoOLManbHOM,
pacoBOW, HAUMOHANIbHON U PEeNUrMO3HOM PO3HW, B pe3ynbTaTe Yero npoCTPaHCTBO A4
KOHKYPEHLMU MNOAUTUYECKMX MPOrpaMM pe3Ko CYXaeTCs. IJTO CaMbiM CyLEeCTBEHHbIM
obpa3oM BAMSET HA MNOAUTUMYECKYKH CUCTEeMY, MpensaTcTBys (GOPMMPOBAHUIO B
MOCTCOBETCKOM POCCMMCKOW OEMOKPATUM MONHOLEHHOW CUCTEMbI MOIUTUYECKUX MAPTUMH,
noao6HOM TeM, KOTOpble CIOXKMAUCL B 3aMafHOEeBpPONencknx aemokpatuax. MNaptmm kak
(opManbHble MHCTUTYTbI B POCCMM CO34aHbI U 3aperncTpMpoBaHbl, OAHAKO HET BOBIEYEHUS
BCEX MM XOTS Obl OONbWIMHCTBA rpaxkAaH B OOCYXAEeHMEe M MOALEPXKKY PasHbiX
MOUTUYECKMX MpPOrpaMM, MpeacTaBfsSoOWMX pasHble BapuaHTbl rOCYAApPCTBEHHOM
MOMTUKM PA3BUTUSA CTPaHbl. JTOrO0 HE MPOUCXOAMT HE TONbKO WM3-33 HEXeNaHus
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BOBNEKATbCA B MOMMUTUKY, OCTaBNsAS MNOAUTMYECKOE Kak 06nactb npodeccroHanbHoM
KOMMETeHUMN (0O 4YeM YyxXe LWa Bbllle), HO TaKXe M3-3a TOro, Yto CamMa MbiCIb O
PaBHO3HAYHOCTW anbTEPHATMB roCyAaPCTBEHHOM MOMUTUKM KAKETCH HEMHOrO abCypaHOM.
OnpepeneHHble Lenn UM nokasaTenum ycnewHoCcTy pa3Butus CTpaHbl (COOpMynnpoBaHHbIe
B CneumanbHbiX AOKyMeHTax — cM. Kontseptsiya 2008), npeanctasnser coborn Takxe
OYEeBMOHbLIA MNEPEXUTOK COBETCKOM MONUTUKM, TeM 6bonee, 4YTO WX YTBEPXKAEHWEM
3aHMMAIOTC OpraHbl WMCMOMHWUTENbHOM BNACTM, BHE KAKOro-inmbo obuecTBEHHOro u
nyénnyHoro obcyxaeHns ¢GopmMynupyrolmMe OCHOBHblE HAMpaBieHUs rocyaAapCTBEHHOM
nonutuku. [loctmxeHune Takux Lenev BO3MOXHO Havubonee OonTMMaNbHbIM — U MPUTOM
€[VHCTBEHHbIM — MyTEM.

Mpu3HaBaeMble Ha 3anage BaXHeWwWwen 4YacTbld AeMOKPaTuM O06LLeCcTBEHHble
AMCKYCCUM MO COLMANbHO YYBCTBUTE/bHBIM M 3HAYMMbIM BOMPOCAM (MHOrAa NpoMCXoaaLLas
B LWOKMpylowen dopme, NpeactaBnss cobon BbI3OB YyBCTBAM OTAE/bHbIX TpaXkaaH W
obuwecTtBeHHoM Mopanu — cM.: Handyside v. the United Kingdom), B poccuiickom
MOCTCOBETCKOM 06LiecTBe OLEHMBAETCS KakK BpedHas Anng obweCTBEHHOro mupa M
cornacumg, MnopoXAawwas couManbHble KOHGAMKTBI M MPOTUBOCTOSIHME  Pa3HbIX
COUMaAnbHbIX rpynmn.

JT0 MONOXeHWe [en 3aTparuBaeT UeNbld psf MnpaB YesoBeKa, Npexae BCero
cBoboay cnosa v cBo60AY BblpaXKeHUs MHeHUS. [peaenbl TOro, YTO MOXKET 3aLUMLLATLCS KaK
MHEHWe, CYLLEeCTBEHHO CY)KEHO 33 CYET 3aMpeToB Ha MHEHMUS, KOTOPblE OLEHUBAKTCS KaK
0CKOp6UTENbHbIE U BPaXXAEeOHbIE B CaMblX pa3HOO6pa3HbIX GOpMax U CUTYALMUSIX.

B kauectBe npaBuna BeLEHWS 3KOHOMMYECKOM [eATeNbHOCTU KOHKYpeHUMS
dopManbHO npu3HaeTcs M paxe obecneynBaeTCs  3aWMTOM  AaHTMMOHOMOJbHOIO
3aKOHOAATENbCTBA, OAHAKO €e peasibHoe NMpU3HAHME B KayecTBe MPUHLMNA COLMANbHOM
MPaKTUKM O4YeHb orpaHuyeHo. OueHKa KOHKYPeHUMM KaK BPaXKAEOHbIX OTHOLIEHWI
NMPUBOAMT K TOMY, YTO NMOMMMO E€CTECTBEHHOIO0 B PbIHOYHOM 3KOHOMMKE CTPEMJIEHUS K
MOHOMONM3ALUMM, OEUACTBMUS NO OTHOLIEHMID K KOHKYPEHTaM MOryT OKa3blBaTbCsl BECbMA
arpecCcMBHbIMM, @ 3TO OrpaHMYMBAET BO3MOXHOCTU peanu3aumu NPUHLMINOB PbIHOYHOM
3KOHOMMKM KaK TaKOBbIX.

3akoueHue

[NpenctaBneHHbIn B HacTosAWen CTaTbe aHanu3 COOPMMPOBABLUErO B MOCTCOBETCKOM
Poccun Bocnpuatua npae 4venoBeka AEMOHCTPUPYET 3HAYMTEeNbHOE BAMSHWME HA HEero
COLMANUCTUYECKOM WOEONOrMM, CUCTEMbI LIEHHOCTEM, MPaBOBOM W  MOAUTUYECKOM
TpaauUmm.

Hanbonee o6wmin BbIBOA, KOTOPbIM MOXHO CAenatb B CBA3M C 3TUM (NOMUMO
04YeBMAHOMO M Aaxe 6aHANBbHOrO BbIBOAA O BAMSAHUM MHEPLMM COLMANBHBIX TPAAULMIA Ha
$bopMMpOBaHME COLMANLHOIO YCTPOMCTBA 06wwecTBa) — 310 npeobnagaHve LEeHHOCTHOM
WHTEeprnpeTaumMmM MpaBOBbIX HOPM HaL WX TekcTyanbHon ¢opMon. [lpuHaTne B
MOCTCOBETCKUX rocyaapcTBax nMbepanbHbiX B OCHOBHOM CBOEM COAEPXKAHUMN KOHCTUTYLUM
He obecrneynMBaeT UX TONIKOBaHME U NPUMEHEHWE B COOTBETCTBUM C AYXOM U NPUHLMUMNAMMU
nubepanusma. Jliobbie NoNoxeHns, farlime Oaxe CaMble MUHMMAlbHble OCHOBAaHUS N4
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X UHTEepnpeTauun B MPUBLIYHOM, TPAOMLMOHHOM AN KOHKPETHOro obuwectsa MaHepe,
6yayT MCnonb3oBaHbl MAaKCMMaNbHO LUMPOKO, NEpeBELLMBAs AAXKEe COBEPLUEHHO SIBHbIEe U
He4BYCMbICNEHHbIE YKa3aHUS HA MHOE COOTHOLWEHWE COLMANbHBIX LeHHOCTeN. [Tpu3HaHme
yenoBeka, ero npas u cBob6oA4 BbiCWeEW LEHHOCTbO B CT. 2 KoHctutyumm PO He
NpenaTCcTByeT akTMBHOM 3awwuTe Ny6NYHbBIX LEHHOCTEN B 3aKOHOAATENbCTBE U B MPAKTUKE
KoHctutyumonHoro Cyaa P®, nockonbKy Takag 3awmrta npeactaBnsetcs 60nblUMHCTBY nL,
MPUHUMAKOLWNX peLleHuns, CNpaBeaIMBON U NPaBUIbHOW.

MpeactaBneHns 0 [OMKHOM C/ledyeT CuYMTaTb HEe MeHee BaXHOM 4acTblo
LENCTBYIOWLEro MpaBa, HeXenn TeKCT MpaBOBbIX aAKTOB, MOCKONAbKY OHM OyayT
npefonpeaensatb X UCTONKOBAHME U NpuUMeHeHwue. 1o MeHblel Mepe HaUBHO CYAUTb O
LencTByloweM npase no GOpPMyAMPOBKAM KOHCTUTYLMM M 3aKOHOB, CKOJIb Obl BaXXHOE
3HaYeHMe UM He MpUAABANOCb, CKOMbKO Obl HW AEKNapUPOBaNOCh TOXAECTBO TEKCTOB
MpaBOBbIX AaKTOB M NpaBa.

CoBpeMeHHble MpeacTaBneHns 3anafHoM MPaBOBOM M MOMIUTUYECKOM HayKM, a
TakkKe no3uumMm CTpaH nubepanbHOM OEMOKPaTUM O  CYLLeCTBOBAHUM  KMJIOXMX»
MO/IMTUYECKUX PEXMMOB, B KOTOPbIX aBTOPUTAPHbIE MPaBUTENM B LENSX YKpenieHus
NVNYHOM BNACTM IULIAIOT HApOAbl CBOBOAbI, CTPEMIEHNE K KOTOPOM eCTECTBEHHO M JIOTUYHO
Ans noboro obuecTsa, SKCTPANOAMPYT COBCTBEHHYIO CUCTEMY LIEHHOCTEN Ha BeCb Mup.
be3 oco3HaHua pasnuumii Mexay MNOAUTUYECKMMM KyNnbTypaMMu CTeneHb B3aMMHOrO
HEMOHMMAHUS U HANPSHKEHHOCTU B MEXAYHAPOAHbIX OTHOLEHUIX ByaeT TONbKO HapacTaTb.
Oco3HaHue pasnuuuii TpebyeT yCunmi Co BCeX CTOPOH, MOCKObKY COXpaHEHWe B MpaBe
HennbepanbHbIX rOCyAapCTB pUTOPUKKM Nnbepanv3Ma npu COBEpLUEHHO OCOOEHHOM, He
MOXOoXeW Ha nubepanbHylo, MHTepnpeTauuMu NpaBOBbIX HOPM CUbHO COMBAET C TOMKY
CTOpPOHHEero HabnaaTens, He UMeLLEero BO3MOXHOCTM MOHUMATb CUCTEMY 0OLLECTBEHHbIX
LeHHocTen u3HyTpu. PopmynnpoBaHMe OCOBEHHOCTEN BOCNPUATUS, KOHLENTyanusaums
NoAxoAa K NpaBaM YenoBeka B MOCTCOBETCKOM KOHTEKCTe — MepBbl U HEOBXOAUMBIN war
Ha NyTW K AMANory pasHbiX MPABOBbIX U MONUTUYECKUX TPAAULUIA U KYNbTYP.
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