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Abstract. The author considers the role of law in the post-Soviet transformation of
Russian society in the context of the analysis of contradictory trends associated both with the
advancement the rule of law and with the rollback processes of demodernization, authoritarian
consolidation of power and the curtailment of public political competition. The author
proceeds from the thesis that the relationship between the sphere of legal regulation and the
eliding extra-legal foundations of power is a manifestation of a long process of evolution of
the existing cultural-normative system. This system is characterized by contradictions between
the declared norms and real practice, as well as by the presence of non-public agreements and
rules, including those allowing to bypass the norms established by the state. The overcoming
of these contradictions is based on ensuring the ability of the authorities to switch modes of
functioning of norms that set different and sometimes incompatible models of regulation. The
religious prerequisites of the existing cultural-normative system are considered in the context
of the tendencies characteristic of Russian culture, the concentration of signs of sacredness in
the substantiation of predominantly power, but not law. However, the spiritual discourses
associated with the upholding of "traditional values” and criticism of fundamental rights and
freedoms, according to the author, are a consequence of the actual ideological and political
substantiation of the tendencies of demodernization, appealing not to religion, but to political
expediency. Based on the analysis undertaken, the author comes to the conclusion that in
modern Russian society, ideas of law and the rule of law are combined with the unformed
social order corresponding to these ideas, which preserves various opportunities for further
socio-political development.

Key words: law, rule of law, power, religion, informal norms, demodernization, social
transformation

The full-text article is available in Russian.

N2 2(18), 2021 98



IDEOLOGY AND POLITICS JOURNAL
© 2021 Foundation for Good Politics ISSN 2227-6068

MPABO, BJIACTb U BEPA
B MOCTCOBETCKOMN TPAHCA®OPMALIMM POCCUMCKOIO OBLLECTBA

Omutpuit FlopuH

Poccuitcknin akoHoMuueckuii yHuBepeuteT uM. [, B. MNnexaHosa
ORCid: 0000-0003-4235-7254

AHHOomauus. Posb npasa 8 nocmcosemckol mpaHc@opmayuu pocculicko2o obuecmesa
paccMampuseaemcs 8 KOHmMeKcme aHaau3a Npomugopeyussbix meHOeH uUl, C83aHHbIX KaK C
npoodBuUXEHUEM K NPUHUUNAM Npagoso2o 20Cy0apcmea, mak u ¢ OMKamHsIMU nNpoueccamu
demo0epHU3ayuu, asmopumapHol KOHCOUOAuUU 6aacmu u C€80pa4yusaHus nybauyHol
noaumuy4eckoll KOHKypeHyuu. Aemop ucxodum u3 me3uca 0 moM, Ymo OmHoweHus Mex oy
cepoli npagosoll pe2ynayuu U YCKOAb3AUWUMU O0mM Hee 8HenpasossbiMU OCHOBAHUSIMU
gnacmu npedcmasnsiom coboli nposisaeHue 0UMmenbH020 NPOUECCa 38004UU CIoXUBUWelCs
Ky/lbmypHO-HOPMamueHoU cucmemsl. 3ma cucmema xapakmepusyemcs npomugopequsimu
Mewoy OekaapupyembiMu HOPMAMU U pPeanvHol nNpakmukol, a makxe Haauyuem
HenybuyHbIX 002080peHHOCMell U npasusi, 8 mMOM Yucie no38oaswWux 06xo0ume
YCMAHOB/IEHHbIE ~ 3AKOHO0AMe/bCM8oOM  HOpMbl.  PaspeweHue 3mux npomugopeyuli
0CHOBblBaemcs Ha 00ecneyeHuu B03MOXMHOCMU  8/1ACMU  NEPeKloyYams  pPexumsl
(YHKUUOHUPOBAHUSI HOPM, 3a0aHUWUX pAa3Iu4yHele U UH020a HecosMecmuMbie MoOenu
peaynauuu. PenuauosHsie npednocuiIKu cnoxuswelica Ky/abmypHO-HOPMAMUBHOU cucmeMmsl
paccMampusaromcs 8 KOHMmeKcme XapakmepHbiX 0J1 pOoCCUUCKoU Kyabmypsl meHOeHyul
KOHUeHmMpayuu Npu3Hakos8 CakpaabHocmu 8 060CHOBAHUU NpeuMyw,ecmseHHo 81acmu, a He
npasa. OOHAKo OUCKYpCbl OyX08HOCMU, C883aHHbIE C OMCMAUBAHUEM «MPAadUyUOHHbIX
yeHHocmel» U Kpumukol ¢yHOaMeHmansHelx npag u ¢80600, nNo MHeHU asmopa,
npedcmasnstom coboli cnedcmeue aKkmyanabHo20 UOelHO-NoAUMUYECKo20 060CHOBAHUS
meHOeHyuli 0eMo0epHU3ayuU, anelupyrwe20 He K peaueud, a K noaumu4yeckol
yenecoobpaszHocmu. Ha ocHosaHuu npednpuHsmMo20 aHAAU3a aemop Npuxooum K 8si800y 0
coyemaHuu 8 cospemMeHHOM pocculickom obwiecmse npedcmasneHuli 0 npase u npagosom
eocydapcmee C HeCcgOpMUPOBAHHOCMbID COOMBEMCMBYWEe20 3MUM npedcmasaeHusM
obujecmseHH020 NopsaodKa, 4mo CoxpaHsem pasHoo0bpasHbie 803MOXHOCMU 0d/ibHelWe20
06WecmeeHHO-NOIUMUYECKO20 pazsumus.

Knrouesvie cnosa: npaso, npagosoe 2ocy0apcmeo, 81acms, peauzus, HegopMasbHble
HOpMbI, 0eM0o0epHU3ayus, COUUaIbHAs MpaHchopmayus
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BeepeHue

OfHUM U3 BaXHEMWWUX BOMPOCOB COLMANbHO-PUNOCODCKUX UCCNeaoBaHMI NpaBa,
MPpU3BaHHbIX, N0 cnoBaM M. ['ypBUYa, COOTHOCUTb HOPUAMYECKMI OMNbIT C MHOrO06pasHbIMU
dbopMamu MHoro nHterpanbHoro onbiTa (Gurvich 2004: 279), asnseTcs BONpOC 0 TOM, MOXET
Y NpPaBOBOE rocyaapcTBo ObiTb 060CHOBAHO CBOENM COOCTBEHHOM PALMOHANBHOCTBIO, UK
ANS ero yreepxaeHus TpebyoTcs HeKOTOpble MOpPasbHble U MPAKTUYECKMEe NPeanoChUIKHK,
CBSI3aHHbIE, B TOM YMCe, C LONOAUTUYECKMMU KYNbTYPHbIMU OCHOBAHUSMM.

JTO OTHOCUTCA M K MCCNefoBaHMsM npobnemMaTvkyu peanu3aumm NpPUHLMMIOB
MpaBOBOro rocyaapctsBa B MOCTCOBETCKOM TpaHcpopmauun Poccuun. Ecnm Ha pybexe
1980 - 1990-x rr. ee pa3BuTME CBSA3bIBAIOCH C HEOOXOAMMOCTbIO MOCTPOEHMS NPABOBOrO
rocyfapcrea M obecneyeHnMeM OEeMOKPATMYECKOro TpaH3WTa, TO B nocsiedywowue roabl
Habl0AATCA NPU3HAKKM OTXOA4A OT MAEaN0B NPAaBOBOro rocyAapcTBa U pacnpoCcTpaHeHus
BHEMpPABOBbIX MPOSIBJEHMI BNACTU M TEHEBbIX OOWECTBEHHbIX MpPaKTUK. HeratusHbie
n3MeHeHus B chepe BEPXOBEHCTBA NpaBa (UKCUPYKOTCS KONMYeCTBEHHO (Zaostrovisev
2009) 1 cTaHOBATCS NpeaMEeTOM aHaNM3a B Pa3IMYHbIX MCCIeA0BaTeNbCKMX NEePCNeKTUBAX.
OpgHako BOMPOC O TOM, HACKOMbKO 3TM M3MEHEeHMs npefpelleHbl CO3HATEeNbHbIM
MOUTUYECKUM BbIOOPOM, CNOXMBLIMMCA 6anaHCOM CUA MM KOJieer MpeaLlecTBYHOLLEro
pasBuTus, TpebyeT fanbHenWwmnx nccnesoBaHun.

AHanu3 ykasaHHoOW npobnemMaTMkM OCHOBLIBAETCS B [OAHHOW CTaTbe Ha
nNpeanonoXeHnn o TOM, YTO Takas IBONIOLMSA CTana CNeACTBUEM HE TOJIbKO TpaHChopmMaLmMm
nocnegHnx AecaTuneTnin, Ho 1 GOPMMUPOBABLLMXCS HA MPOTKEHUU OIUTENIBHOIO BPEMEHU
XapaKTepHbIX AN POCCUMCKOM KyNnbTypbl NpennocbiioK COOTHOLWEHUS MpaBa, BNacTu M
BEpbI, ONpeaenawmx orpaHMyeHms 1 0COBeHHOCTHU, KOTOPbIMU 00YCNOBAEHbI AUCKYPCbI O
NpaBOBOM roCyAapcTBe, NpeacTaBleHMs O HOPMaxX NpaBa M OTK/IOHEHUSIX OT HWUX B
peanbHOM MpakTuke. YKpenneHwto npaBoOBOM KyNbTypbl WM MNPaBOBbIX OCHOBAHWM
POCCMIACKOM rOCYyAapCTBEHHOCTM NpensaTCTBOBana TpaHCHOpMaLUMS OOCTAaTOMHO C/IOXKHOM
KYy/IbTYPHO-HOPMATUBHOM CUCTEMbI COBETCKOro obwecTBa. JTa cMCTeMa BKJKOYana B cebq
Kak MWHUMYM TpuU YpPOBHA: BO-NMepBblX, ¢GopManbHble OdUUMANbHbIE HOPMbI,
LEeMOHCTpUpyeMble nNyb/MYHO B KayecTBe YHMBEPCANbHbIX; BO-BTOPbIX, (OpManbHble
HeoduMLManbHbie HeNnybIMYHbIE HOPMbI, XapaKTepHbIe ANS rpynn, NPUYacTHbIX K BAACTHLIM
NO3uUUMAM W [eTaNbHO pernaMeHTUpyWwme He ToAbKo NpodeccMoHanbHoe, HO U
BHenpodeccuoHanbHoe noseaeHue; B-TpeTbux, HedOpMasbHble HOPMbI, BKIKOYAS HOPMbI
nosegeHns B y3koM kpyry (Radayev & Shkaratan 1996: 61). XapaktepHble ang
NMOCTCOBETCKOM TpaHCpopMaLMmM TeHOEHUMM, CBA3AHHblE C paclMpeHueM OenCcTBus
Henyb/MMYHbIX [OrOBOPEHHOCTEW, BKAOYAN HedOpManbHble HOPMbI, perynupyroLime
BO3MOXHOCTM  M3OMpaTenbHOro MNpMMEHEeHMs  3aKOHOAATeNbCTBa, MpensiTCTBOBaIM
MHTErpaumMm WHTEpPecoB, HaMnpaBleHHbIX Ha YKpenjeHue nNpuHUMMNOB MNpPaBOBOro
rocygapcraa.

PaccMatpuBas  cOOTHOWweEHWe  (QOpManbHbIX U HedOpManbHbIX HOPM B
WMHCTUTYUManu3auumn obwectea, [yrnac Hopt oTmeuyan, yto HedopmanbHble HOPMbI,
OKasblBaWLWMe  CyWEeCTBEHHOE BAMSAHME HA  (QYHKUMOHMpPOBaHME  (HOPManbHbIX
npeanuMCcaHnin, «BO3HWUKAKT U3 MHPOPMauUuUK, NepefaBaeMon NOCpencTBOM COLMaAbHbIX
MEXaHW3MOB, M SABNSAKOTCS YaCTbO TOr0 Hacneamsi, KOTOPOE Mbl HA3blBAEM KYNbTYpOM»
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(North  1997: 57). TlloatoMy wuccnepoBaHMe OCOOGEHHOCTENM MpPaBOBbIX ACMEKTOB
MOCTCOBETCKOWM TpaHchOopMaumm poccuMirckoro obuwiectsa TpebyeT pacCMOTPEHUS UX B
TEeCHOM B3aMMOCBSA3M C 3BOIOUMEN HE TONbKO rOCyAapCTBEHHO-BACTHbIX OTHOLEHWM, HO
W KYNbTypbl, BKIKOYAS MAENHO-NONUTUYECKYD chepy M TpaHCHOPMALMIO PenUrmo3HbiX
TpaaULMN.

MpaBonopsgok B obuwectBe, GOpManbHble WMHCTUTYTbl, CTPYKTYpbl U HOPMbI, B
KOTOPbIX OH NPOSABASETCS, KaK AoKa3biBan [aponba bepmaH, MMewT CywecTBEeHHbIE CBS3U
€ «byHAAMEHTaNbHbIMKU BO33PEHUSMU YeNI0BEKA OTHOCUTENbHO CMbICIA CBOEM XXU3HU U
KOHEYHOM Lenn uctopmu, To ectb ¢ Bepoi» (Berman 2008: 9). BsaumopeiicTeue npasa u
BEpbl OH pPacCMATpuBan B MPOSIBNEHWMM TakMX OOLWMX 0SS HUX INIEMEHTOB, KaK puTyan,
TPaguums, aBTOPUTETHOCTb M YHUBEPCANbHOCTb, KOTOPble 06ecneynBatoT BbIXOASLWMM 32
npenenbl paLMOHanNbHOrO KOHTEKCT POpMMUpPOBaHUS NPaBoBbiXx HOpPM (Tam xe: 19-25). B
aHanu3e B3aMMOAENCTBMS Bepbl, MpaBa M BAACTM peYb MOXKET MATU He TONbKO O
penurmo3HoM O6OCHOBAHMM [OYXOBHO-HPABCTBEHHbIX LEHHOCTEM M O TpaHCchopmauuu
PENUIMO3HOCTU B CEKYNSPHble BEPCUM KTPAKOAHCKUX PEeNUrni» UAn KNOAUTUYECKMX
penurMi», KoTopble, pasyMeeTcs, OKa3blBAKT CyLWECTBEHHOE BAUSHUE HA MOALEpXaHue
LYXOBHO-HPABCTBEHHbIX OCHOBAHWM MNpaBa M rOCYyAapCTBEHHOCTU. [lpuUMeEHUTENbHO K
COBPEMEHHOMY  POCCMMACKOMY 0OWecTBY 3T  BOMPOCbl  MUCCNEAYHTCS, BKIHOYas
aKTyanusauui  npobnembl  AyXOBHbIX  MNPeAnocbUIOK  MNpaBa M MHTerpauumu
COOTBETCTBYIOLWMX LEHHOCTEM B [AenCTBylLWee 3akoHogatenbctBo (Mal'tsev 2008;
Lukasheva 2013). OpHako 6Gonee d¢yHAAMEHTANbHLIM — ACNEKTOM  MpPOSIBIEHUS
0603HaueHHOM NpobnemMaTukm IBNSETCS XapakTepHoe Ans TpaHcPopMaLmmn TOM AU MHOM
pPEeNUrMo3HoOn TpaauLMM COOTHOLLUEHUE CAaKPaNbHOro M NpOo@aHHOro, COXpaHswLWee cBoe
B/IMSIHWE B COBPEMEHHOM KYNbType, B TOM 4MC/e, CeKynsipHoW. Hapsay ¢ aHanu3oMm
dyHAAMEHTaNbHbIX PEeNUrMO3HO-AYXOBHbIX MPeanoCbiNOK MNpaBa M BNAaCTM  MHTepec
npeactaBnsieT aHanuM3 MX COBPEMEHHOM WAOENHO-MOMUTUYECKOM MepeuHTepnpeTaumm,
KOTOpas B pOCCUMMCKOM 06LwecTBe NPOSIBNSAETCS B XapaKTePHbIX AUCKYPCAX AYXOBHOCTH, B
3HaUMUTENIbHOW CTeneHM BbI3BAHHbIX HEOOXOOAMMOCTbI CTAbMAM3aUUKU  CNIOXKMBLUETOCS
nopsaka M 060CHOBaHMEM TPAAMUMOHANUCTCKOM aNbTepHATUBbI WMAeany MpaBOBOro
rocygapcraa.

Mpen npaBoBoro rocyaapcTea B NOCTCOBETCKOM TpaHChopMaLmK:
BO3MOXXHOCTU U OrpaHUYEHUS

MNocTcoBeTckas TpaHchopmaumsa npeacTaBnaseT cobor CNOXHbIM NpoLecc, CoYeTaoWwmnin B
cebe pa3sHOBEKTOPHble TEHAEHLMM, CBSA3AHHble He TOMbKO C pa3pylieHMeM CTapbiX
WHCTUTYTOB U CO34AHMEM HOBbIX, HO M C ONTUMMU3aLMEN PYHKLMOHMPOBAHMS rOCYyAapCTBa,
HEeobX0AMMOCTbIO CHATUS Haubonee OMACHbIX NpOTMBOpeYMi U HanaHCMpoOBaHMEM
WHTEpPEeCOB pasfMyHbIX rpynn. B 3Tnux ycnosuax HabnwaaeTcs HensbexxHas KOppeKTMPOBKa
LONTOCPOYHBIX Lenen TpaHchopMaumm NoA, BAMSHMEM aKTYaNbHbIX 33a4ay NOAAEPXKAHMUA
cTabunbHOCTU cuctembl. OrpaHuyeHne BO3IMOXHOCTEN NpaBa B yCNOBUAX TpaHChopMaLmm
pOCCMICKOro 06LecTBa NPOABASETCS HA TPeX OCHOBHbIX YPOBHSX: BO-MEPBbIX, HA YPOBHE
CaMOro npaBa, MOABEPXEHHOMO CYLIeCTBEHHbIM MW3MEHEHMAM W B 3TOM CBSA3M
XapaKTepu3yloLerocs BHYTPEHHEW MNpPOTMBOPEUYMBOCTbIO; BO-BTOPbIX, HA YpPOBHE
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paccornacoBaHus Mexay TpeboBaHMEM 3aKOHA U COCTOSIHMEM NPABOMPUMEHUTENbHbIX U
MPaBO3aLUMTHbIX OPraHOB; M, B TPETbMX, HA YPOBHE PACXOXAEHWUS MEXAYy 3aKOHOM MU
KOHKPETHOM 3KOHOMMYECKOW WM MONUTUYECKOW CuTyaumen, kotopas B 1990-e rr.
XapaKTepM30BaNacb NOBbIWEHHOM AMHAMMYHOCTbIO (Rybakov 2020: 550). Tem He MeHee B
YyCNOBUSIX TaKOM MNOABMXKHOCTM W HEONpPeaeNneHHOCTM B  TPAEKTOPUSIX Ppa3BUTUS
poccuinckoro obuectea Ha pybexe 1980-90-x rr. nosiBUNOCh «OKHO BO3MOXHOCTEN» ONs
MOCTPOEHNs NpaBOBOro rocyaapcTaa.

Noesa npaBoBOro rocygapcrBa, OCHOBAHHOMO Ha mnpuopuTeTe QyHOAMEHTaNbHbIX
npae 1 cBo60A, NPUHLMMNE OrPaHUYEHUS BNACTU KOHCTUTYLIMOHHO-NPABOBbIMX HOPMaMU U
npouenypamu, obecneyeHUM HE3aBUCMMOCTM CyAa, apPTUKYIMPOBANACb He TOMbKO B
nonutnyeckon nybauumctnke (Aron 2017: 291-308) M B Ny6GAMYHbIX BbICTYMAEHUAX
pykosoguTtenen rocypapcrea (Gorbachev 1988: 105-110), Ho u Haxoamna cBoe, NyCTb U
4acTMYHOeE, BOM/IOLEHME B 3aKOHOTBOPYECKOM MpoLecce U NpakTUKe rocyaapCTBEHHOro
ynpasnenus. B Koncturyumm CCCP n PCOCP 6b11m BBEAEHBI HOPMbI, 3aKpenasiowmne 0Tkas
OT OOHOMAPTUMHOW CUCTEMbI, pa3fefneHve BfacTel, pacwupeHne MNOoJTHOMOYUNI
3aKoHOpaTenbHOW  Bnactu.  bbina npoBo3rnaweHa  HeobxoAMMOCTb  HAMpaBuUTb
3aKOHOTBOPYECKMI NPOLLECC HA 3aLMUTY rPaXaaH OT NPOM3BOJIA OPraHOB BNACTU, FAPAHTUIO
nx npas u ceoboa. N36panHbin [MepsbiM Cbe3nom HapoaHbIX aenyTatoB BepxoBHbiit CoseT
CCCP npuHsn nmakeT 3aKOHOB, YCTaHAaBNMBAWLWMX Mpouefypbl OCMApuMBaHUS AENCTBUM
OpraHoB rocyaapCTBEHHOM BNACTM U AOMKHOCTHBIX Nny, B cyae. KoHcTuTyuma Poccuinckon
Qepepauun, npuHataa B 1993 r., yrBepxpaer npuoputeT GyHOAMEHTANbHbIX MpPaB M
cB060O M COAEPXMUT paa MPUHLMNUAMBHBIX MOMOXEHUN, KOTOPble AO/MKHbI Oblin
rapaHTMpoBaTb pasgeneHue BnacTer, MOAUTUYECKYH KOHKYPEHLMIO, MAE0N0rMYecKun
naopanu3M. Poccuinckoe 3aKOHOAATENbCTBO ObLIO HAanNpaBAeHO Ha peany3auuio npas U
cB060A, rpaxhaH B pasnMyHbiX cdepax (MHTepeC B 3TOM CMbICe NpeacTaBnsieT psg
3aKOHOB, MPUHATLIX B NepBoi nonosuHe u cepeanHe 1990-x rr., koraa Poccusa BcTynaer B
Coset EBponbl).

MNepexon K PbIHOYHOM 3KOHOMMKE TaKXKe pacCMaTpMBaANCs C TOYKM 3pEHMUS
NOCTPOEHMS NPaBOBOro roCyaapCcTBa, B KOTOPOM 3KOHOMMYECKas cMcTeMa paboTaeT He Ha
obecneyeHrMe npuopuTETa rOCYAAPCTBEHHbIX MHTEPECOB HAaAd MHTEpPECaMM JIMYHOCTH, a
HaobopoT. YacTHas COOGCTBEHHOCTb BOCMNPUHMMANacb Kak WMHCTPYMEHT pa3pyLieHUs
3TaKpaTUYECKOW CUCTEMbl M CO34AHMS CNOA TpaxkdaH, 0OpeTarolMX HEe3aBUCUMMYH OT
rocyfapctBa 3KOHOMUYECKYID CaMOCToATeNbHOCTb. CTAaHOB/IEHME NPABOBOro rocyAapcTsa
npeanonarano Takke HeobXoAMMOCTb  NOABEPrHYTb  FOCYAAPCTBEHHYH  BNaCTb
aemudonornsaumm UM - gecakpanusauuu, JMWKTL €€  Opeosla  TAMHCTBEHHOCTU MU
HEeAO0CTYNHOCTU, MOCTaBUTb €€ NoA KOHTPOJIb NPEACTABUTENbHbBIX MHCTUTYTOB U MHCTUTYTOB
rpaXxgaHCcKkoro obuwecTsa, npexae Bcero B chepe obecneveHns pyHOaMEHTaNbHbIX NPaB U
cBobOf rpaxkaaH.

OpHako npu COXpaHEHWM BUAMMOM MPEEeMCTBEHHOCTM BNACTM B MOCTCOBETCKOM
Poccun TeHaeHuMn pedopMUPOBaHUS FrOCYAAPCTBEHHOCTU MPUBENU HE K YTBEPXKAEHUIO
MPUHUMMOB NPaBOBOr0 roCyfapCTBa, a K CTAHOB/JEHWIO aBTopuTapusma. BeepeHue
bopManbHbIX HOPM, AEKNAPUPYHOLLMX U PEANIUBYIOLWMX NPUHLUMMbI NPAaBOBOrO roCyAapCTBa,
HE MOIM NPUHYAUTb PeabHble OTHOWEHMS K TOMY, YTOObl OHM YNIOXMANUCH B 3TU HOPMbI U
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cootBeTcTBOBaAM  UM. (naboCTb  MHCTUTYUMOHANbHbIX  OCHOBAHMM  rocyaapcTsa,
BHEMpPABOBOE pa3peLleHne OCTPbIX NOUTUYECKUX KOHDMKTOB (HanpuMep, MOAUTUYECKUN
Kpusnc ocenn 1993 r., BOeHHble OencTBUS B YeuyHe), TEeHEBOW XapaKTep MOAUTUYECKOM
6opbbbl Mexay KnaHamMuM M xapaktep nepepaun Bnactv B 1999 r. npensatcTBoBanu
MPOABWXEHUIO K MNPUHUMNAM MpPaBOBOro rocyaapcrsa. KOHCTUTYUMOHHbIE HOPMBbI,
obecneunBatowme BEpXOBEHCTBA NpaBa, He 0bpenu yCTOMYMBOM OMOpbl B BUAE CTPYKTYPbl
06LWeCTBEHHbIX MHTEPeCcOB, MOPANIbHOrO COrnacus, MacCoBbiX MPeAcTaBAeHUn U Obliu
MOAYMHEHbI MHTEpecaM BNACTBYKOLWMX FPynn NOCPeACTBOM YNpaBAsSeMoOro U 3aBMCMMOrO
OT McnonHuTenbHoM Bnactm cyaa (Gudkov & Dubin 2007: 23). B pe3ynbTate B pOCCUMIACKOM
MpaBOBOM CUCTEME MPOU3OLIIN CYLLECTBEHHbIE pPa3pbiBbl MeXAYy BO3MOXHOCTbIO M
LEeNCTBUTENbHOCTbIO, BEAYLLME K TOMY, YTO «MpPaBO eCTb, a 61ara HeT, 3aKOH AeWCTBYET, a
uenu ero He gocturatotca» (Matuzov & Ushanova 2010: 152).

[leAcTBUTENbHBIN, @ He OEeKNapaTUBHbIM Nepexod K NpaBoOBOMY rocyfapcTBy B
yCNOBUSIX MOCTCOBETCKOW TpaHchopmaumm Oblnl CONPSKeH C  CYLECTBEHHbIMU  AOJis
NPaBAWMX SMIUTHLIX FPYNN PUCKaMM, CBA3aHHbIMW C MNOTEper He TONbKO BAACTU, HO U
COBCTBEHHOCTU. ApTUKYNSALMS MHTEPeCOB 3aMHTEPECOBAHHbIX B MPOABMXEHUU K
NMpaBOBOMY roCyAapCTBY COLMANbHbIX TPynn U C10eB Bbina He[OCTAaTOYHOM, 3TU UHTEpECHI
OCTaKTCA PaccornacoBaHHbIMU U B COBpeMeHHOM Poccun. Bnacteytowme 3anTHbIE rpynnbl
BCe 6oniee 04eBMOHO ONUPALOTCS HA CMTOBbIE MHCTPYMEHTbI, KOMMEHCUPYS HEA0CTAaTOUYHbIN
YpOBEHb NErMTUMHOCTU U (AKTUYECKM OCYLLEeCTBNAN AEMOLEPHU3ALMOHHYK «Urpy Ha
MOHWXEHWE»,  KOTOpas  npeponpenensercd  HeAOCTaTOMHOCTbHO  pecypcoB  Angd
Lle/IeHanpaBieHHOr0 M3MEHEHMS COLMANbHOM CTPYKTYpbl M obecrneyeHus nepexopa K
MpaBOBOMY roCcyaapcTey. Apxam3aumm MHCTUTYTOB U YCUITIEHWUIO CMIOBOM COCTABNAIOLWEN B
OCyLeCTBAEHMM BNACTM B Lensx obecnevyeHus CTabunamsaumm NOAUTUYECKOrO pexunma
cnocobcTBOBan HenybaMYHbBIM XapakTep pa3peLleHns NpOTUBOPEYU BHYTPU MPaBSALWMX
3NUTHBIX TPYNn, MeXay HUMKM M obwecTBOM, LEHTpPOM U nepudepuen. CBopaumBaHue
ny6ANMYHOM MOMUTUYECKOM KOHKYPEHLMU COMPOBOXAANOCh BbICTPAUBAHMEM CUCTEMDI
HeodUUManbHbIX M HedOopMasnbHbIX [AOrOBOPEHHOCTEXM B peanusauum NOAUTUYECKOM
BNACTM, YTO MpuBENO K HeobxoauMMocTM obecnevyeHns KOHTPONS HaL ONno3vuuen U
MPOTECTHbIMM HACTPOEHUSIMU, TpebytoLwwero Bce 6onee XecTknx mep.

Jlornka Takon 3BONKOLMM BMUCbIBAETCS B OOLLYH NOTMKY pa3sBuTUS GONbLIMHCTBA
MOCTCOBETCKMX CTpaH, B psAae M3 KOTOpbIX HAbnopaetcs UMKAMYHBIA - npouecc
MHCTUTYLMOHANbHOIO CTPOMUTENbCTBA C HEYCTOMYMBBIM  MCXOAOM, BbIPAXEHHbIN B
yepefoOBaHUM NEpUOAOB HECTabunbHOCTM, CBS3aHHOM C PACKO/IOM 31AUT, U NEepUOLOB
aBTOPUTAPHOM KoHconmaaumm Bnactu (Hale 2005). B Poccum neprop, KOHKYpPEHUUM 3AUT U
nonutTuyeckon HectabunbHoctn 1990-x cooTHoCUTCS € Bonee oyeBMAHbIM OOpaLLeHNEM K
NMpaBOBbIM MpouefypaM paspeleHns CYLeCTBYHLWMX MNpOTUBOPEYUn (Npu  BCew
NMPOTMBOPEYMBOCTM TAKOro obpalleHus B YC/IOBMSAX MOCTCOBETCKOM TpaHcdhopmaumm), a
nocneaywowas 3aTeM  aBTOPUTAPHAsi  KOHCONMAAUMS  BNaCTM  OCHOBbIBAETCS  Ha
MHCTPYMEHTaNM3aumnm 3aKOHO4ATeNbCTBA, KoTopoe CNYXUT NONUTUYECKOM
uenecoobpasHoctn. HecmoTpsi Ha 3anoxeHHbin B KoHctutyumm PO 1993 r. wupokuin
06beM MOMHOMOYMI NpPEe3nAEeHTCKOM BNacTM Npu cnabbix COEepXKax M NpoOTUMBOBECAX, B
1990-e roabl BnacTbto 6bi1a n3bpaHa cTpaTerns He NOAABAEHUS KOHKYPUPYHOLLMX SMIUTHbIX
rpynmn, B TOM YucCe, perMoHanbHblX, @ Koonepaumm ¢ HUMKU. Takag koonepauua BKIYana
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KakK MpaKTUKY [BYCTOPOHHWMX LOrOBOPOB Cy6bekToB dhenepauun ¢ penepanbHbiM LLEHTPOM,
Tak U HedopManbHble «KapTenbHble cornawenuns». JddEeKTUBHOCTb 3TOW CTpaTernu
nposiBUNach, Hanpumep, Ha npe3unaeHTckux Bblbopax 1996r. C 2000-x ropos
KOHCONMMAALMS BNACTU OCHOBbLIBAETCS HA MOCTEMEHHOM MOAYMHEHUU KOHKYPUPYHOLLMX
3NUTHbIX TPYNM, NOAABAEHMM NPOTECTHOrO MOTEHUMANa, KOTOPbI OHM CMNOCOGHBI
MO6UIM30BaTb, U 6IOKMPOBAHUM MYBNUYHON NOAUTUHECKON KOHKYPEHLMMN.

Monutnyeckas crtabunusauma B nepBoM pecstunetun XXI B. npoxoguna nop
NO3YHIOM «AMKTaTypbl 3aKOHA», YTO Mpeanonarano ycTpaHeHWe NpOTUBOPEUU Mexay
dbenepanbHbiM U perMoHasnbHbIM 3aKOHOAATENbCTBOM M KOHCoNMaaumio Bnactn. OgHako
OOWEeCTBEHHbIM 3aMpoC HAa MNOPSAOK B YCIOBUSIX COLMANBbHO-IKOHOMMYECKOW U
nonutuyeckon HectabunbHocT 1990-xX ¥ HWM3KWMIA ypOBEHb MNPABOBOW Ky/NbTypbl He
MO3BOMMIM aKLLEHTMPOBATb BHUMaHMe 06WwecTBa Ha HEOHX0AMMOCTM NOCNeA0BaTENIbHOIO
OCyLLEeCTBNEHMS MNPUHLMMNA BEPXOBEHCTBA MpaBa. YKpenneHue BepTMKaANM BNacTu U
YCTAaHOB/MIEHME KOHTPONS Hag nybAuyHOM NONUTUKOM He npuBenn K 0obOpeTeHuto
MPO3PayHbIX U YCTOMUYMBBIX MPABUA UIPbl U CNOCOBCTBOBANU CO3L4AHUIO MAHUMNYNISTUBHOM
cpefbl, B KOTOPOW HabnoAalTCs MNPM3HAKM TaK HA3bIBAEMOMO «PEXMMA PYYHOro
yrnpaBiieHUs», OCHOBAHHOIO HAa BO3MOXHOCTU MU3MEHEHWUS MAU NPeoaoneHus CybbekToM
BNactM GopManbHbIX HOPMATMBHO-MPABOBbLIX OrpaHuuyeHwi. B  ycnosusix, korga
coumanbHasi HEOAHOPOAHOCTb M Pa3HOOOpa3Hbie MHTepecCbl pOCCMMUCKOro obwectBa He
MMEIT BO3MOXHOCTU NposiBUTbL cebs B nybnuyHoM chepe M MHCTUTYTaX NOAUTUYECKOrO
npeacTaBuTeNbCTBa, HAbNOAAETCS 3aMEeTHOe YXyAWeHMe KayecTBa 3aKOHOTBOPYECKOro
npouecca. [locnegHee NposBAsSeTCs, B YaCTHOCTH, B YBEJIMYEHMM YMCIA NPUHSTBIX 3aKOHOB
npyM  yXyAWEHUWM UX NpopabOTaHHOCTM, HApPYyLWEHWM MpUHLMNA  YCTOMYMBOCTU
3aKOHOAATENbCTBA, KOTOPOE CTAHOBUTCS KOHBIOHKTYPHbIM, @ TakKke B MpakTuke
n36MpaTenbHOro NPUMEHEHUS NPUHATBIX HOPM.

B 3Tom npouecce ob6pawaer Ha cebsi BHMMAHWE 3BOMOLMS OOLLECTBEHHbIX
HACTPOEHMUI: eCNM aBTOPUTAPHOM KOHCONMAALMM BNACTU NpeALecTBOBaA HApacTaBLLUMMI B
1990-e roapl 06WECTBEHHbIM 3aNpoC Ha NOPSAAOK M TBEpPAYK BNacTb, TO B NocnegHue
HEeCKONbKO NieT Habnwpaetcs noTpebHOCTb B 3awmute npaB M €BOOGOA rpaxnaH,
npouenypHOM CNpaBedsiMBOCTM M orpaHuyeHun Bnactn. 06  3Ton  3BOnOUUM
CBMAETeNbCTBYHOT, B YACTHOCTM, MPOSIBNEHUS TPAXAAHCKOM CAMOOPraHuM3aumm B Lenax
3alUMTbl NPaB rPaXAaH U MHTEPECOB Pa3/IMyHbIX COOOLLECTB, CBA3AHHbIX, B TOM 4ucie, C
3KOMOrnyeckom npobnemMaTMkol U rpafoCTPOUTENIbHOM  MOAUTUKOW. [paaaHCKMM
aKTMBM3M HAMNpaBNSETCA HA NeranbHOe MCMNOAb30BaHME CYLLECTBYOWMUX WMHCTUTYTOB B
6opbbe 3a ux u3smeHeHus (Volkov & Kolesnikov 2016: 7, 12). 3TM TeHaeHuuu,
CNOCOBCTBYOT CO34aHMIO MHPPACTPYKTYPbl OOLLECTBEHHOrO yvactusi u GOpMUPOBAHMUIO
06LWeCcTBEHHOro 3anpoca Ha NPOABWXEHME K MPAaBOBOMY rocyaapCTBy, KOTOPbIM, OAHAKO,
ocTaeTcs pparMeHTUPOBAHHbBIM.

YKa3aHHble TEHAEHUMM COMMACYOTCA C AOCTAaTOYHO ANUTENbHbIMU A1 POCCUMCKOWM
MCcTopuM  Mpoueccamu, KOTOopble npuBenM K CBOEOOpPasHOMY  «KMHOTFOJIMHENHOMY
WMHCTUTYLMOHANN3MY», OTPAXaloWeMy MNPOTUBOPEYMBbIE MNPOABAEHUS MHCTUTYTOB KakK
3anafHoro, Tak n BoctoyHoro Tmnos (Braslavsky 2010: 24), onmMcaHne KOTOPbIX BOCXOAMT K
MapKCUCTCKOM MOAenu a3uatckoro cnocoba npous3BoAcTBa, BeOEpOBCKOM KOHLENuuu
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MaTPMMOHMANBbHOrO TMNA rOCMOACTBA, MO3Xe AOMNOSIHEHHbIX MOAENbI0 peancTpubyTUBHOM
akoHoMuku Kapna lNonaHbu. B 3TOM KOHTEKCTe B aHanM3e NOCTCOBETCKOM TpaHChopMaLumum
MPUHLMNNANBbHBIM OKa3blBAETC COOTHOLIEHWE WHCTUTYTOB BNACTM M COBCTBEHHOCTH, C
XapaKTepHbIM An9 Hee BoOCMpou3BeaeHMeM (PEeHOMEHOB «BNaCTU-COOCTBEHHOCTU»
(Nureyev & Runov 2002), «3takpatnama» (Shkaratan 2004), «pa3paTtoyHON 3KOHOMUKUY»
(Bessonova 2006). PazBuTre ropM3oHTanbHOM CAaMOOpPraHM3aLmm OT Be4eBON Tpaauumumn oo
COBpeMeHHbIX (OpM MpeacTaBUTENbHOM AEMOKPaTUM TPAOMUMOHHO BbITECHANOCh W3
chepbl NeruTMMaumMm BACTU B JIOKasbHbIE UK AaXe MapruHasbHble U TeHEeBble cdepbl.

«JJ,MK'raTypa 3adKOHa» U BHeENpaBoBblieé OCHOBAHUA B/1aCTU

Ecnv B npaBoBOM rocyaapcTse 3aKOH He TObKO pernaMeHTUpyeT NoBeAeHUe rpaxaaH, Ho
M OrpaHMYMBAET AEeNCTBMSA BNACTMU, CTaBs Npeaenibl TeM CaHKUMSM, KOTOpble MOry ObiTb
MPUMEHEHbI K HApyLMTeNnto, T0 B POCCMMUCKMX YCNOBUSAX CUTYaTUBHOIO OBpalLeHus K
NMPOTUBOPEYMBLIM HOPMAM U NMPAKTUKAM MPaBOMNPUMEHEHUS BNACTb CTpeMuTcsa usberatb
Takoro CamMoOrpaHuyeHus. ITO nposiBnseTcs B GdeHOMeHe «AMKTaTypbl 33KOHa»,
cnoxumswemcsa B Poccun B nocnegHue pecatunetms. Ha pybexe 1999-2000 rr. nosyHr
«OMKTATypbl 3aKOHa» OTpaXkan 3anpoc obwecTBa Ha NOpPSAOK M TPAaKTOBANCH B NOTMKe
KOHCONMMAALMKN BNACTU U YKPenneHus 3akoHHOcTW. OOHAKo B nocneaywowme roabl ctanm
6onee o4eBUAHbIMU Te €ro KOHHOTALMWU, KOTOPblE COCTOAT B MPUCBOEHMM BNACTBYIOLLEN
3NIUTOM KOHTPONS HAaj, 3aKOHOTBOPYECKMM NPOLLECCOM M ero MUCMOoNb30BaHUW B KayecTBe
MHCTPYMEHTA MNOMUTMYECKOro fAasneHus. [pvHUMN BEpXOBEHCTBA NpaBa, NeXxaluin B
OCHOBaHWM UMAeun MpaBOBOr0 rocyAapcTBa, obpetaeT B 3TOM KOHTEKCTE 4epThl
dbopManmMcTCKoro Noaxoaa, COrnacHo KOTopoMy ntobble AenCcTBUS NpefcTaBuTens BAacty,
pa3pelleHHble 3aKOHOM, 0ObABASIOTCS COOTBETCTBYHOWMMKU eMy. B pesynbrate npuHumn
BEPXOBEHCTBA MpaBa OTOXAECTBAAETCS C NPUHUMNOM  YMpaBfieHUs Ha OCHOBe
3aKoHopaTenbcTBa («rule by the law» BMecto «the rule of law»).

[octmxeHne 6eCKOHKYPEHTHOM KOHLEHTPAaLMKW BEPTUKAIN BNACTU B MOCTCOBETCKOWM
Poccmm 0CHOBbLIBAETCS Ha BbIXOAWMBAHUM NPABOBLIX Npouenyp (MpuMepbl NOCTENEHHOIO
npeBpaLLeHns HOBbIX MUHCTUTYTOB B UMUTALMOHHbIE HE OrPaHMYMBAIOTCS UL IBOKOLMEN
NMPUHLMNA pa3feNneHns BnacTen, MHCTUTYTOB CyAa, MapaaMeHTapu3Ma, BbIbOpoB, MECTHOIO
caMoynpasfieHuns). ITOT Mpouecc COMNpoBOXAAeTCs W3ObITOYHbIM ObOpalleHneM K
nonnuencko-6ropokpaTnyeckuMm MetogaM ynpasneHus (Neretina 2013: 131). Cunoson
XapakTep COBpeMeHHOM Bnactn obpetaeT ¢GOpMbl 33aKOHOTBOPYECKOro MpPOM3BONaA,
BbIpXKAIOLLErocs Kak B HApacTaHWM [ABMEHUS 3aNpeTUTEeNbHbIX HOPM B Pa3/IMYHbIX
chepax obuwectBa, Tak M B Pa3MbITOCTU 3TUX HOPM, OTKPbIBAOLLEN BO3MOXHOCTb WX
n3bmpaTenbHOro NpuMeHeHus (cpeau 3akoHoaaTenbHbix HoBaumn 2020-2021 rr. MOXHO
Ha3BaTb Y)XeCTOYEeHWe M pa3MbiBaHWE YrONIOBHOW HOPMbl O KneBeTe, BBeAEHWE HOPMbI O
dU3NYECKMX NULAX, BbIMOMHAOWMX QYHKLUMM KMHOCTPAHHOIO areHTa», U3MEeHeHWs B
MEMOPUaNbHOM 33aKOHOAATENbCTBE, A TaKXKe TeHAEHUMIO paCUMPUTENbHOTO TONKOBAHMS
3aKoHOAaTeNnbCcTBa 06 3KCTpEMU3ME).

MHTerpaums  poCCUIMCKOro  0obWwecTBa, XApaKTEPU3YKOWErocs He  TOJbKO
TEPPUTOPUANBbHOM  Pa3HOPOAHOCTbIO, HO WM CNAbBOCTbI0 TOPU3OHTANbHBIX  CBSA3EW,
OCHOBbIBANach, Kak MpaBWO, HA LEHTPanM3aLuMM BNACTM U BGNOKMPOBAHUM AKTUBHOCTM
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nepudepuiHbiX rpynn, KOTOpble MNOAAEPXKUBANIMCL B COCTOSHMM  Pa306LLEHHOCTW.
«POCCUMMCKMI pexuM OTAMYancs eaBa MM He CaMblM HU3KMM YPOBHEM aBTOHOMHOIO
[OCTyNna v BO34EWCTBMA nepudepun Ha LeHTp. B To xe BpeMs ULeHTp B OTHOCUTENbHO
BbICOKOM CTeMneHM NPOHMKan Ha nepudepuio, oig Toro 4tobbl MOOGUIM30BATL pecypchbl,
yNpo4YnTb €e NPUBEPXKEHHOCTb LEHTPY U MAEHTUDMKALMIO C HUM U YTOObI KOHTPONIMPOBATb
Te BuUAObl OEeATeNbHOCTM, KOTOpble OXBaTbiBanM Bce ob6wectBo», — nwucan LWmyanb
JnseHwTanT (Eisenstadt 1999: 177). OpgHako Takas LeHTpanu3aums BnacTM BCTynana B
CNOXHOE [AMHAMWYHOE MpPOTUBOPEYME C MOBbIWEHHbIM pa3HoobpasneM nepudepun.
Jlobon npouecc B Poccun npoTekaeT Kak MNPUHUMNMANBHO ACMHXPOHHBIM, YTO
CNocoBCTBYET COCYLW,ECTBOBAHUIO Pa3HbIX MPUHLUMMNOB perynsumMm M BO3HUKHOBEHMUS
Henpo3payHbiX AN9 NPaBOBOM perynsumMm cep COLMANBHOM CAMOOPraHuM3auum —
KOPMOPATUBHbIX, KNIAHOBbIX, JIOKANbHbIX, TEHEBbIX.

B noctcoBeTckon Poccum otaenbHble 4acTy U GYHKUUKU CUCTEMbI FOCYAAPCTBEHHOMO
ynpaBneHus  ObiAM  MNPUCBOEHbI  3UTHbIMKM  FpynNnamMM M KOpNopauusMu  Kak
roCyAapCTBEHHbIMM MO CTaTyCy, Tak M (OPMaNbHO YACTHbIMWU, HO KOHTPOJMPYEMbIMMU
roCyaapCcTBOM, YTO B YC/IOBUAX CIAObIX MHCTUTYTOB NPUBENO HE TOMBbKO K HEMYyBAMYHOCTH,
HEeMpO3pPaYyHOCTU U PACCOrNACOBAHHOCTMU AEeATENbHOCTU OPraHOB BNACTU U YNPABNEHUS], HO
M K MOCTOSAHHbIM KOHGMMKTAM — BHYTPUBELOMCTBEHHbIM U MEXBELOMCTBEHHbBIM.
MexaHu3M QYHKLMOHMPOBAHMSA POCCMICKOrO rocyaapCTBa MOXET pacCMaTpmMBaTbCs Kak
ceTeBoe 06beaMHEHME KOpnopauui ¢ HedOopManbHbIMU CBS3SIMM U OOrOBOPEHHOCTAMM,
BHYTPEHHUMM HEODULMANBHBIMU HOPMAMMU (KMOHATUAMMUY) U nosinbHocTaMM (Petrov 2012:
306-307). CnOXMBLUMICA B 3TUX YC/IOBUSIX KPEXMM PYYHOrO YMNpaB/ieHWUs» COCTOUT B
peanu3auMn BNACTHbIX peELUeHW MO0 BHE YCTAHOB/IEHHbIX HOPM M mpoueayp, 1Mbo B
YyCNOBUAX WX MPOM3BOJILHOTO MNEPENUCbIBaHMS, YTO OTpPaXKaeT BO3MOXHOCTb BNACTM
BbICTYNaTb B Ka4eCTBe CBOEOOPA3HOro NepekntoyaTenis peXxxMMoB perynsumu.

OpHUM U3 NPOSBNEHMI TaKOMO NEPEKNOYEHUS ABASIOTCS MOMNbITKU M3OUpaTENbHOM
aAMUHUCTPATMBHOM perynsuMm Tex NpoLeccoB, KOTOpble AOMKHbl PeryiMpoBaTbCs B
PbIHOYHOWM IorMKe U HaobopoT. PoCT KOPPYNLMM B TAaKOM CUCTEME perynsiuumn HemsbexeH
M OCHOBbIBAETCA Ha COYETaHWM MPOTMBOPEYMBOCTU WM HEYCTOMYMBOCTM HOPM 33KOHA C
Pa3IMYHbIMK  HEOPUUMANBHBIMM  HOPMATMBHBIMKM  KOMMIEKCAMU,  PETYNIMPYIOLLUMM,
HanpuMmep, NPakTUKM peanusaunu BNacTu, NnpodeccMoHanbHoe n BHenpodeccnoHanbHoe
noBeAeHWe Tpynmn, NPUYACTHbIX K OpraHaM BAacTW, rOCKOPNopaumsM M T.M., a TakKxe C
HepopManbHbIMK  NpaBuNaMM  6e3HAKA3aHHOrO HAapylWeHWs 3aKOHOAATENbCTBA WU
MOAPbIBAKLMMM  MPUHLMN  paBEHCTBA nepes  3akOoHOM. CuTyaums  yCnoXHseTcs
CywWwecTBOBaHMEM HedOpManbHbIX HOPM WM AOTOBOPEHHOCTEN, PEryIMpYHLWMX TEHeBble
OTHOLUEHMS, @ TaKXKe BO3POXAEHMEM HOPMATMBHbLIX KOMM/EKCOB, XapaKTEpPHbIX [Ans
HEKOTOPbIX PEUIMO3HO-3THUYECKUX TPALMULMNA.

Cnepyet npu3HaTth BNonHe paboTalowuM B O0ObSICHEHUMM POCCMIMCKOro MpaBOBOro
nopsiaka Te3snc O TOM, YTO OCHOBHOM KOH(MAMKT, KOTOPbIA HA MPOTSXKEHUM AOCTATOYHO
LUTENbHOTO MO  UCTOPUYECKMM MepKaM BpeMeHW BOCMPOM3BOAMICA B  YCIOBUSX
pOCCMICKOro obwecTsa, COCTOAN B HEOOXOANMMOCTU NPUMUPEHUS CUCTEMATU3UPYHOLLETO U
pPaLMOHANM3MPYIOLLEero Ayxa MpaBa C XapaKTepHbIM A1  POCCUMMCKOM  CUTyauuu
pensTMBU3MOM KpUTEPUEB U LLEHHOCTEN, 3a4aI0LLNMCS reTePOreHHOCTbI0 U TMBPUAHOCTBIO
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poccuickoro obuiectea (Mogilner 2013). B xapakTepHOM cUTyauuu AUHAMUYHOIO M
HeynopsaaoYeHHOro  pa3Hoobpasus  pas3/IMYHbIX  COUMOKYNbTYPHbIX  KOHTEKCTOB
nonuTUYecKkMe  OenWcTBusS WM uaeur  MOpOXAANM  MHOXECTBEHHbIM  3ddekT u
HenpegHaMepeHHble MOCNeACTBUSA, oOnpenenseMble KOHKPETHbIMM 0OCTOATENbCTBAMM,
CybKynbTypaMu MM NOKaNbHbIM 3HaHMEM (B TMPLEBCKOM NOHMMaHuK). [o3Tomy BnacTb,
WHTErpupys NnLb OTYACTU COBMECTUMBIE COLMOKY/bTYPHbIE€ MPOCTPAHCTBA, NPMHMMANA Ha
cebs ponb «nepeknyaTens» KOHTEKCTOB, 33a[AlOWMX pa3Hble CMbICIbl U MOAYCHI
MbILLIEHKUS, caMoonpeaeneHns u gestenbHoctn (Mogilner 2017).

JTa yepTa MMeeT AO0BOJIbHO OJIUTE/IbHYI0 PETPOCNEKTUBY M COXPAHAET HEKOTOpbIe
NPU3HAaKM XapakTepHOro An9 [OOPEBOMOLUMOHHOM M COBETCKOon Poccum mMMnepckoro
MPaBOBOro pexuma, Kotopbin [xernH bepbaHK ONMCbIBAET KaK «PEXMM KONNEKTUBHbIX
npaB», NpeanonaraBlWMiM COCYLLECTBOBAHME PA3/IMYHBLIX TPYMNn W CJI0EB HaceneHus,
Perynsums Xu3Hu KOTOpbIX OCHOBbIBANACh HA MPOTUBOPEYALLMX APYr APYry HOPMATUBHO-
NPaBOBbIX pexuMax. BO3HMKHOBEHME M COCYLLECTBOBAHME TaKUX PEXMMOB OTPaxano
TMOKUIA  MMNEpCKUi NoAXOA K YMPABMEHUIO pPaA3HOPOAHbLIM 0OLWEeCTBOM, KOTOPbIN
npegnonaran, B TOM YMciie, CO34aHNE HOPM B pe3ynbTaTe CneuuanbHbiX 40roBOPEHHOCTEN
LLEeHTPaNbHOM BNACTU C TepPPUTOPUANbHBIMK 0OPA30BAHUAMMU WU SAUTHBIMU TPYNNaMu
(Burbank 2006: 397-431). Takas cMTyaums B pOCCUIUCKMUX YCIOBUSX HE TONbKO 3aTPYyAHSNA
yKpenneHne o06wWmMx MpaBOBbIX OCHOBAaHWM, HO W MoAAepXMBana noTpebHOCTb B
000CHOBAHMM  BHEMPABOBbIX  OCHOBAHWM  BACTM, BOMJIOWAKOWENA  MMMNEPCKUN
YHUBEPCANU3M.

BHenpaBoBoe yTBEpXAEeHNEe OCHOBAHWUM BNACTU UMEET UCTOPUYECKME NpeanoCbUTKK
M HALWNO CBOE BbIpAXXEHMEe KAaK B MHCTUTYLMOHaNbHOW cdepe, Tak U B 0OLLECTBEHHOM
Mbicnin. [TepBoe CBS3aHO C BOCMPOU3BOACTBOM Ha NPOTSKEHUM HECKONIbKMX CTONIETUI ABYX
napannenbHbiX TUMOB BbICIUIMX OPraHOB YynpasneHus. Hapsay € MCNONHUTENbHbIMU
opraHamw, npeacTaBiieHHbIMU NpaBUTENbCTBOM Z CneuManm3npoBaHHbIMK
MUHUCTEPCTBAMM (@ paHee — KOJIerusiMM U elle paHee — MpuKasaMu) CyLLecTBOBaIu
HecneuManuM3uMpoBaHHble  OpraHbl C  pa3MbITbiIMM  MONHOMOYMSIMM, TaKMe  KaK
aaMuHuctpauma [lpesnpeHta PO — B cospemeHHown Poccun, UK KMNCC — B CCCP,
CobctBeHHass Ero Wmnepatopckoro BenuuectBa KaHuenspus (unM  paHee  —
MMNepaTopCckui ABOp, a ewe paHee — rocypapes asop). Chepa NOAHOMOYMI OpraHoB
BTOPOro TMMA He OrpaHM4YeHa, NOCKOAbKY OHWM OEWCTBYIOT OT MMEHW BbICLIEro HOCUTens
BIACTW, HAJENEeHHOro YepTamu camoaepxaBHocTu (Pivovarov 2006: 21-22). Yto kacaetcs
0060CHOBaHWS BHEMPABOBbIX OCHOBAHMM BNACTM B UCTOPUM PYCCKOM Mbican, To [leTp
KasaHckuit B Havane XX B. yKa3blBajl Ha HEBO3MOXHOCTb AaTb CaMOAEPXXaBHOM BNacTu
POCCUMICKMUX UMNEPATOPOB KYMCTO HOPUANYECKYIO KOHCTPYKLMIO, KaK, MOMOXNM, BEKCENHO
WA YeKy», MOCKOMbKY NOIHOBNACTHOE U eAMHOBNACTHOE CaModepXKaBme, NPUHLMUMUANBHO
OT/IMYAeTCa OT 3anafHoro abconTM3Ma TeM, YTO BNACTb POCCUMMCKOrO CaMoAepXua
CBSI3aHa He IpUaMYECKH, @ UCTOPUYECKM M ONpeaenseTcs «HapoAHbIM NPAaBOCO3HAHMEMY,
B Npeaenax KoToporo OHa «MOXeT U AO/MKHA noynTaTb cebs ceoboaHom» (Kazansky 1913:
XI1-XV). 3necb nposiBNaeTcs xapakTepHoe Ans pycCKoro KOHCepBaTM3Ma npeacraBiieHne
0 CaMOOEpPXaBHOM XapaKTepe BnacCTW, CTOsWEN Haf npaBoM WM 3akoHOM. OTaenbHble
3/1eEMEHTbI 3TOro NpeacTaBlieHns BOCNPOM3BOAMINCD B COBETCKMIM MEPUOL U XapaKTepHbl
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[NS  COBPEMEHHbIX [OWCKYpPCOB, OMpaBAbIBAOWMX POCCUUCKYKD BNacTb B  JIOTUKE,
0CBOOOXAEHHOM OT KOHCTUTYLIMOHHO-NPABOBbIX ONpeaeneHui.

Bonpoc 06 ocHOBaHUAX BNacTu, ee npefenax U rpaHMLax B pOCCMMCKON NpaKTUke
onpepensieTcs, TakMM 06pas3oM, pasUYHbIMKM CTpaTerMsMyM pauMOHanM3auuu, cpeau
KOTOPbIX  KOHCTUTYLUMOHHO-MPAaBOBOM  AMUCKYPC  He  4BNSeTCd  eQMHCTBEHHbIM.
AnbTepHaTMBOM €My 0Ka3blBAETCS CaKpaM3aLms OCHOBAHMI BNACTU, HEKOTOPbIE MPU3HAKK
KOTOPOM COXPAHSAKTCS U B COBPEMEHHOM POCCUM, BKIOYAA €€ 3aKPbITOCTb, YAANEHHOCTb,
TAUHCTBEHHOCTb M HENOAKOHTPOJIbHOCTb. OQHUM M3 NPOSBNEHMI CaKpanM3auum BRacTu
SBNSETCS HEeNPeoao/IMMag ANCTaHLMSA MexXAay BNaCTbio M 00WEeCTBOM, KOTOpas XapakTepHa
ans Poccum He CTONbKO B reorpauyeckoM U COLMANbHO-MONUTMYECKOM, CKOMbKO B
KYJIbTYpPHO-CMbIC/IOBOM MNaHe. YAAaNneHHOCTb BNacTu Npuaaet en MeTadusnyeckue u gaxe
MUCTUYECKME YepTbl, KakK Obl BbIHOCS ee OCHOBaHWS 3a npepenbl coumyMa (Pivovarov &
Fursov 2001: 37 -48), uto akTyanusmpyet obpalieHune K penurun B 060CHOBAHUMN BNACTU U
NPpOSBNSETCH B XapakKTepHbIX AUCKYPCaxX AYXOBHOCTMU.

Bepa B OTHOLWWEHHUAX NpaBa U BNaCTU: pe/IMrMo3Hblie NpeanoCbiZIKu U AUCKYPC AYXOBHOCTU

CoBpeMeHHbIM naean NpaBoBOro rocyaapcrsa GopMUpoBancs B pesynbTate ANUTENbHbIX
NMpOLECCOB CEKyNpM3aumMmM U pauuMoHaNnmM3aLnmM KynbTypbl U OOLLECTBEHHOM XU3HWU. JTOT
npoLecc XapakTepusyeTcs He TOJIbKO pacnagoM TPAAMLMOHHBIX XMU3HEHHbIX GOpPM, HO U
pauMoHanbHOM pednekcuer Tpaguuui, KOTOpble 0CBODOXAANMCb OT OrpaHUYEHHbIX
KOHTEKCTOB M MHTErpupoBanncb B CHanaHCMPOBAHHbIE WMHCTUTYLMOHA/bHbIE CUCTEMDI,
YypaBHOBELUMBAKOLLME OCHOBAHMS MpPaBa, BNACTU U BEPbl B apXUTEKTOHUKE COBPEMEHHbIX
obwects. Opren Xabepmac, 060CHOBbIBas CEKYNSPHYK MAEK NnpaBa M3 eé COBCTBEHHOM
PaLMOHaNbHOCTM B MIOHXEHCKOM [Auanore C KapauHanom Mosedom PatumHrepowm,
NMpU3HaBan BAUSHUE PENIUTMO3HbIX MOCTYNIATOB HA YTBEPXAEHWE A0MNOAUTUYECKMUX OCHOB
npaBoBoro rocygapctea. OH, B 4aCTHOCTM, BbICKA3an WMAEH, YTO TAaKMe HOPMATUBHbIE
KNnacTepbl MOHATUWA, KakK OTBETCTBEHHOCTb, AaBTOHOMMS W OMpaBAaHME, WUCTOPUS WU
BOCMOMMHAHWE, MHHOBALMU 1 BO3BPALLEHME, SMAHCUMALNA U UCMONTHEHWE, OCBODOXAEHME,
OCO3HaHWE W BOMMOLWEHME, WMHAMBUAYANbHOCTb M OOWHOCTb, CTaAM pe3ynbTaToM
CcBOeobOpasHOro «nepesofa» — OMblITa CEKYNSIpHOro 0CBOOOXAEHMS PEnUrmosHo
3aMKHYTOrO MOTEeHUMana 3HAYeHWW, KOTOpbIM pasBopayMBancsa 3a npepenamu
penurnMo3Horo coobwecTsa M CTAHOBUICS AOCTOSIHUEM MHAKOBEPYIOLLMX U HEBEPYHOLLMX
(Habermas & Ratzinger 2006: 67 -68).

OcyuwiecTBneHne TAKOro CEKYNSPHOrO «MepeBOAad» PeMrMo3HOro noTeHumana
3Ha4YeHUM CcywecTBeHHbIM 00pa3oM onpeaenseTcs B3auMMOAENCTBMEM CAKPaSbHOrO U
npodaHHOro, KOTOpoe COXPaHAEeT CBOE BAUSIHWE U B COBPEMEHHOM KynbType. Hanpumep, B
aHanM3e COOTHOLEHUS CaKpasibHOro W NpodaHHOro B 060CHOBaHMM NpaBa, BNACTU U UX
B3aMMOAEWCTBUS  WMHTEpeC npeacTaBnsieT  npeanpuHatas  ApHonbgom  TOMHOM
Knaccudukaums penuruin Ha OCHOBAHMM COOTHOLLIEHUS Bepbl B OOXXECTBEHHbIM 3aKOH MU
BO BCcemoryuiee 60xecTBo. [10 ero MHeHuI0, 3BONIOLMS 3aNafHOr0 XpUCTMAHCTBA NpuBena
K YKpenieHuio Bepbl B Be3gecywmin 3akoH (Toynbee 1939: 16-21). 310 cnocobcTBOBaNo
YTBEPXAEHUIO YHMBEpPCANM3Ma, B TOM 4uMC/ie B NpeacTaBleHMsX O Mpase, COrnacHo
KOTOPbIM ero ¢GyHAaMeHTaNbHbie HOPMbI U MPUHLMMbI, KAK, HAaNnp1UMep, OCHOBHbIE NMpaBa U
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cB06OAbI, BKIKOYAS HE TONbKO MPaBO Ha XW3Hb, cBOOGOAY M 6€30MacHOCTb, HO M Ha
cnpaBensiMBoe cygebHoe pas3bupartenbCTtBo, cBOb6OAy CnoBa M acCcouMaUMi, OOSIKHbI
MOMb30BaTbCS BCEOOLMM NpU3HAHMEM BO BCEX MPaBOBbIX cucteMax (Benkhabib 2003: 31 -
33). YTBEpXOEHUEe NpuHLMNA yHMBEpCanM3Ma B OTHoweHuwn npasa [Mutupum COpOKUH
CBSA3bIBaN C CaKpasibHbIMM OCHOBAHMSIMM, MO3BOJSIBLUMMKM CO34aBaTb 3aKOHOAATE/bHble
CBOAbl, HE MMeKLWMe NpsSIMOM YYBCTBEHHOW YTUAMTApHOCTU. B 3ToM noruke «nwboe
HapyLwweHue abContTHOM HOpMbI TpebyeT 3aLWnTbl CAMOM HOPMbI U HE MOXET 060MTUCH Be3
MCKyNneHus coBepLueHHOro rpexa» (Sorokin 1992:495). BMecTe ¢ Tem, kak nucan Maponbg,
bepmaH, cOBpeMeHHbI KpU3UC MpaBa, OTPbLIBAOWEroCs OT CBOUX PENUrMO3HbIX
NpeanocbiNoK, BbIPAXAETCS B TOM, YTO OHO CTAHOBUTCS Oonee YTUAUTAPHbBIM,
$parMeHTUPOBaHHbLIM M Yalle BOCMPUMHMMAETCS B He3anafHbiX KynbTypax He Kak
«eCTeCTBeHHOe», @ KaK UCKIYUTENbHO «3anagHoe» (Berman 1998: 51-53).

B cuny pasHbiX NpuyYMH, B KynbType, CBA3aHHOM C pPYCCKOW MNPaBOC/aBHOM
Tpaguumen, NponMcxoamno ConmxeHne CBETCKOM M PesIMrMO3HOM BNACTU U KOHLEHTpauma
MPU3HAKOB CAKpPaNbHOCTM B €AMHOM UeHTpe. [103TOMy CakpanbHOCTb MPUNUCHIBANACH
npeuMyLLecTBEHHO Bnactu, a He npasy (Akhiezer, Klyamkin & Yakovenko 2005: 80-85,
88-89, 93), uto cNOCO6CTBOBANO CyLLECTBEHHOMY BMSAHUIO CUMIOBLIX IMHUIM BNACTM Ha
HOPMATMBHO-NPABOBYK perynauuio obuwecTsa, B KOTOPOM pasnuyHbie chepbl U rpynnbl
MOIIM OPUEHTMPOBATLCS HA Pa3HOPOAHbIE NPUHUMMLI. Peanu3aumsa npuHUMNa paBeHCTBa
nepepn 3aKOHOM, KOTOPbIA B HEKOTOPbIE NEPUOAbl POCCUMCKOM UCTOPUM PAaCMpOCTPaHANCS
He Ha Bce 0bWeCcTBO MAM MPOBO3INALLANCS, HO HAPYLWANCS B KOHKPETHbIX CUTyaLMUsAX Uan
MPUMEHUTENBHO K KOHKPETHbIM NMLAM WAM COUManbHbIM rpynnaMm, - Jfvlb OAMH U3
aCneKToB MPOSIBNEHMS 3TON YepTbl.

ObbacHEHME NPUYMH COXPAHSIOWMXCA TEHOAEHUMM Cakpanus3auuMum BAacTUM Mpu
CnaboCcTn LEeHHOCTeM npaBa C TOYKM 3peHUs CnocobOB paspelleHUs HaANpPSHXKEHHOCTU
MeXAy CakpanbHbIM M NPOPaHHbIM BO3MOXHO HA OCHOBe OOpalleHus K KOHLenuuu
obwecTBeHHbIX Npeobpa3zoBaHuii LLIMyana Si3eHwTaaTa. PassuBas Teamnc Makca Bebepa o
cnocobax paspelleHns HamnpsHKeHHOCTU MexXAy MUPCKMM M CaKpaibHbIM  MyTeEM
paLMOHANM3aUMK LleIeHanpaBieHHbIX AJUTENbHbIX YCUAUKI, OTPaXaoWwmux npobnemMaTunky
cnaceHus (B AYyXOBHO-PEIMIMO3HOM CMbIC/E), OH UCXOAMA U3 TPeX OCHOBHbIX (aKTOPOB,
onpepensoLLmMx Takme cnocobbl B pasnnyHbix obwectsax (Eisenstadt 1999: 204-210). 3o,
BO-MEpPBbIX, XapakTep nepenneteHus uanm  060COBNEHMS  «O4aAroB  CMACEHMUS»,
OPUMEHTUPOBAHHbIX Ha «MOCKOCTOPOHHUIA» MNU KMNOTYCTOPOHHMI» Mupbl. Peub mnaet 06
«o4arax» [OCTyMa K CakKpanbHbIM CMbICNaM, KOTOpble CBSA3bIBAT MNpPeAcTaBNeHUs O
cnaceHun nmbo C onpefeneHHbIMUM BMOAMM COLMANbHOM OedTenbHoCTU (Hanpumep,
xapaktepHoe anga Makca Bebepa paccmotpeHue npodeccMoHanbHOM AesTenbHOCTU Kak
npusBaHua (Weber 2006: 43-51) nnu ero xe KOHLENUUA pacCMOTPEHUS MPOTECTAHTCKOM
3TUKM KaK OCHOBAHMS LenepaunoHanbHOM NpeanpuHMMATENbCKON AeaTeNbHOCTH), Tnbo ¢
pa3HOOOpa3HbIMM  aCKeTUYECKMMM  MpPaKTUKAaMM  OCBOOOXAEHMS  OT  MUPCKMUX
NpuMBSA3aHHOCTENM  (OTWENbHMYECTBO  MAM  MOHAwWwecTso).  Bo-BTOpblX, CTeneHb
MHCTUTYLMOHANbHOrO  3aKpenneHus  «MOCKCTOPOHHMX  04YaroB  CnaceHus» B
WHCTUTYLUMOHANM3aLuMM  BUOOB  OEATeNbHOCTM,  CMOCOOCTBYHOWMX  pa3peLlleHuto
HaNpPSHKEHHOCTU MEXAY MWPCKMUM WU CaKpanbHbIM. WM B-TpeTbMX, COOTHOLIEHME Mexay
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BaXXHEWLUMMM «aTpUOYTaMM M OYaraMm CnaceHus», C OAHOM CTOPOHbI, U BO3MOXHOCTAMM
[0CTYNa K HUM OCHOBHbIX COLMANbHbIX Ipynn — C APYrow.

lMpuMeHeHMe IDM3eHWTaaTOM 3TOM  KOHUENUMM K aHanuly TpaHcdopmaumm
poccuickoro obwecrtsa (Eisenstadt 1999: 173-177; 280-282) no3sonsieT coenatb pag,
BbiBOOoB. B Poccun, no ero MHeHuo, chopMmMpoBanacb BbICOKA CUMBOSMYECKAS
NpopaboTaHHOCTb  MeXAy  MWMPCKMMM M CaKpanbHbIMM  MOpSiAKaMM,  OOHAKO
WMHCTUTYLUMOHANU3aLUmna BUOOB OEeATeNIbHOCTU, CBA3AHHbLIX C «MNOCHOCTOPOHHMMMK O4araMu
cnaceHums», 0CTaBanacb cNabow, YTo NPUBENO K 3aMETHOMY TOPMOXKEHUIO PA3BUTUS PbIHKOB
n peduumnty pecypcoB B Tex cdepax, KOTopbie He Bbln CBA3aHbI C «04araMu CNaceHuUs».
OTHOCMTENbHO BbICOKAS CTeNeHb MOAYMHEHMS KYNbTYpHOro Nopsaka MOJUTUYECKOMY U
OTHOCUTENbHO HW3Kas CTeneHb aBTOHOMHOMO AO0CTYNa OCHOBHbIX COUMAbHbIX CNOEB K
MOMUTUYECKON [EesTeNbHOCTM Bena K Pa3obleHHOCTM MeXAy PasNUYyHbIMKU Tpynnamu,
BKJ/1K0YAS 3NUTbI, YTO TpeHOBaN0o M3ObITOYHOM LLEHTPANM3aLMM BNACTH, OCHOBbIBAOLLENCS HA
KOHLUEHTPaLUMM CUMBOJSIMYECKOTO PeCypCa, XeCTKUX Mepax NMpUHYAUTENIbHOrO Xapakrepa u
6710KMPOBAHUM BO3MOXHOCTEN NepudepuitHbiX rpynn B CO34aHMM LMPOKUX KOANULMA U
BNAMUSIHUA HA UeHTp. Bbicokas npopabOTaHHOCTb HAMPSXKEHHOCTU MEXAY MWUPCKUMU U
CaKpanbHbIMX MOPAAKAMKU MPU paspbiBe MeXAy HUMM B MHCTUTYUMOHANbHOM cdepe
CNocobCTBOBaNa He TOJIbKO KOHLEHTPaLMuM MPU3HAKOB CAKPaNbHOCTU B LIEHTPE, HO U
Pa3BUTUIO B POCCMICKOM KyNbType MHOro06pasHbixX NpeacTaBieHni 0 LO/MKHOM, KOTOpble,
04HaKO, BblNN «NOTYCTOPOHHE OPUEHTMPOBAHDBI» U 33 PEAKUM UCKIHYEHUEM OTAENIeHbl OT
NONUTUYECKON U IKOHOMUYECKOMN aKTUBHOCTMU.

XapakTepHble AN pOCCUIACKOM KyNbTypbl Pa3pbiBbl MeXAY AOMKHbIM U CYLUM
OTpaXkalTcs 1 B chepe npaBa: OpMEHTUPOBAHHbIE HA MAEANbl AO/HKHOMO NpeAcTaBNeHUs O
npaee U CnpaBeaMBOCTM BOCMPUHMMAIOTCS KaK «MOTYCTOPOHHME» U HE OTHOCAWMECS K
peanbHOM OeNCTBUTENbHOCTU. JTa 0COOEHHOCTb HAXOAMT CBOE [ABOSIKOE MpOSBNieHUe B
COYeTaHMM 3aKOHOTBOPYECKOrO BOMKOHTApM3Ma M NpaBoOBOro Huruausma. Ewe B
LOPEBOJIIOLMOHHbIN Nepuoa, Habnwaanucb, C OAHON CTOPOHbI, MPUBEPXXEHHOCTb PYCCKOM
$GrMNoCoOPCKON MbICAU ITUKOLEHTPU3IMY M abCONMOTM3AUMM HPABCTBEHHOIO NOAXOAA, MO
OTHOLLEHMIO K KOTOPbIM NPaBOCO3HaHME OKa3blBaNoCb BTOpMYHbIM (Soloviev 1991: 230-
234), a c opyron, — TeHaeHuus GOpPMaNbHOM pernameHTauun Tex OTHOLIEHWUH, KOTopble
MOrnu 6bl OCHOBbLIBATbCA Ha HedOpPManbHbIX HOPMATUBHbIX KOMMAEKCAX, B TOM uucne
npodeccrmoHanbHoM 3TMKe. boraan Kucrakosckuin B coopHuke «Bexn» (1909 r.) paccyxgan
0 HeobX0AMMOCTM MNPEeOAOSIEHNS Pa3pbiBOB MeXAY C/IOXMBLIMMKUCA HedhOpManbHbIMU
HOPMaMM U HOPMaMM 3aKOHA, YKa3blBas, YTO «TEHAEHLMS K NOAPOOHON pernamMmeHTauum u
peryMpoBaHuI0 BCeX OOLWEeCTBEHHbIX OTHOWEHUM MUCAHHBIMU 33aKOHaMKM MpUCYLLA
MOMMLENCKOMY rOoCyAapCTBy, M OHA COCTABASET OTAMYUTENbHbIM MPU3HAK €ro B
MPOTMBOMONOXHOCTb rocyaapctey npasoBoMy» (Kistyakovsky 1991: 125-126). B
coBpeMeHHOM Poccum 3aKOHOTBOpYECKMM MNpouecC [aneko He BCerga  y4vuTbiBaeT
CNoXumBLUMECS HedOpManbHble HOPMbI, BK/IOYAs MPOdEeCCUOHANbHY 3TUKY, B HEKOTOPbIX
Cnyyasix OH npeacTasnseT cobon Npon3BONbHOE TBOPEHME 3aKOHOAATeNs, BCTynatuee B
NpOTUBOPEYME C PeasbHbIMU XMU3HEHHBIMKU MPOLECCAMMU.

HecMoTps Ha TO, 4TO rOCMOACTBOBABLUAS B COBETCKOM 0OWiecTBe MAeonorus
TpeboBana BO3BeAEHMS aTeM3Ma B PaHr rOCyAApPCTBEHHOM MOJIUTUKM, XapaKTEPHOE
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COOTHOLUEHME CAKPANbHOro M NpodaHHOro nposiBuno cebs B npucywen COBETCKOMY
obwecTBy MAEOKpaTUM, B KOTOPOM KOMMYHUCTMYECKAsi MAEO0Norus no Luenomy psigy
npusHakoB cbnmxkaetcs ¢ penurnen (Ryklin 2009). Ee cTpyktypa u coaepxaHue
CKNagblBaNMCb Ha OCHOBE MPMHLMMNOB, MPUCYLWIMX He3anafHbiM 06wecTBaM, BKIIOYaAS
CaKpanu3aumio GuUryp OCHOBOMONOXHUKOB (yuMTens M OCHOBATeNs), CakpaiM30BAHHOIO
YyYEeHUS, BKIIOYAKOLWErO AOMMATUKY, CONMPOBOXAALLYOCS 0OWMPHBIMU KOMMEHTAPUIMU U
WHTepnpeTaumsaMu, a TakxKe NapTUIO Kak OpraHn3aTopa CMCTEMbI YXOBHOMO NPOM3BOACTBA,
yTBepxaatowero eamHoobpasHyto kynbTypy (Yerasov 2002:439). B HOBbIX yCNnoBUSX, TAKUM
obpa3om, BOCMpOM3BOAMNACL TeHAeHUMs (NCeBAO)CAKpanM3auMm BRACTM U ee
NepcoHUPUKATOPOB, YTO CHWXANO POJSib MpPaBa, a MOPANbHO-HPABCTBEHHYW Ccdepy
NOAYMHSANO0 rOCNOACTBOBABLLEN MAEONIOTUMN.

OpHako coBeTckoe Hacieame BK/OYAN0 He TOIbKO YKa3aHHbIe YepTbl NOEOKpaTUm,
HO M pe3ynbTaTbl COBETCKOrO BapuaHTa MOAEpHM3auMu, MpeanonaraBluen co3gaHue
MHAYCTPUANBbHOM 3KOHOMMKM, ypOAHU3aUMIO U pa3BUTUE FTOPOACKOM Ky/bTypbl, BCeobuiee
obpasoBaHue, obecneyeHne onpeneneHHOro YPOBHS XXM3HM U COUMANBHBIX FAPaHTUM,
pacnpoCTpaHeHMe YHMBEPCA/bHbIX LEHHOCTeN, CBA3aHHbIX C HAcneaMeM  3MoxXu
[pocBeLweHns 1 S3bIKOM WMAOEONOrMYecKoro MpOTUBOCTOSAHUS B OMNONSpHOM Mupe, B
KOTOpOM 06e CTOPOHbl anennMpoBanM K OOWWMM LEHHOCTAM, BK/OYas LLEHHOCTU
LEeMOKpPaTUM 1 npas Yyenoseka. HeobxoAnMMOCTb KOHKYpeHUun € 3anagoMm, B TOM Yucne, B
chepe obecneyeHuss dyHOAAMEHTaNbHbIX MpaB M cBOb6OA, CNOCOOGCTBOBANa MHTErpauuu
COOTBETCTBYHOLWMX MAEANOB U LEHHOCTEW B PUTOPUKY M NPAKTUKY COBETCKOro obpasa
YKM3HU, XOTS 1 C CYLLECTBEHHbIMU OrOBOPKAMU U OFpaHUYeHnsIMU. B oTanume oT COBETCKOro
aHTU3aNagHUYeCcKoro AMCKypca, COBpEMEHHOe pOCCUMMCKOe aHTM3anagHU4YecTBO B
3HauuUTeNIbHOW Mepe OCHOBbLIBAETCS HE HA albTEPHATUBHOM MOHMMAHWUWU LLEHHOCTEN U
LOCTUXXEHMI MOLEPHOCTH, @ HA AHTUMOLEPHOM anennsuMuM K TPaguuuu U OUCKYpCy
LYXOBHOCTM. PasymeeTtcs, 3Ta anennsums CB3aHA He CTONbKO C MOSHOLEHHbIM
obpalleHneM K PpenurmosHoM Tpaauuuu, coaepxawen B cebe pasHoobOpasHble
BO3MOXHOCTM OOOCHOBaHMS BNAaCTM U MpaBa, B TOM UYMC/Ie U MPABOBbIX OrpaHUYEHUN
B1ACTH, CKOJIbKO C BMOJIHE MPArMaTUYHbIM UCNOJIb30BAHUEM €€ NOJIUTUKO-UAE0I0rMYEeCKMX
NPpOeKLUN.

MockoNbKy anennsiuus BNAaCTU K PEIUTMO3HOM TPaauMUMKM SIBASIETCS MPOAYKTOM
BO3HMKILUErO MOC/Ae pacnaga COBETCKOro MpoeKTa WHAYCTPUANbHOM MOAEPHOCTU
«Cblpb€BOr0 KanutasnsMa», B KOTOPOM MOSIMTUYECKAsi CTabunM3aums BaXHee pa3BUTUS,
COBPEMEHHbIN AUCKYPC AYXOBHOCTM NpeactaBnser coboi MOeonorMyeckoe BbipaXeHue
AHTUMOAEPHMUCTCKOrO KOHCEHCYCA. OpueHTaums Ha «TPaaMLIMOHHbIE LLEHHOCTU» MPSMO UK
KOCBEHHO MpPOTMBOMNOCTABASETCA LEHHOCTAM (yHAAMEHTaNbHbIX NpaB W cBobon w
MPUHUMMAM MNPABOBOrO roCyAapCTBa Kak MPUBHECEHHBIM C  «4YyXAoro 3anapas.
JTto60nbITHO, YTO B OTCTAaMBAHUM KTPAAMLMOHHbBIX LEHHOCTEN» M 3aLLMUTE UX OT 3anagHOro
BIMSIHUS NPeACTaBUTENIM POCCUIACKOTO AYXOBEHCTBA MCMOJb3YHOT NMPEUMYLLECTBEHHO He
PenurnosHble, a NOAUTUYECKUE apryMeHTbl, CNOCOOCTBYS TEM CaMbiM KHEPENUTMO3HOMY
Bocnpuatuio penurumy»  (Filatov 2007: 22-23). CoBpeMeHHbI AUCKYPC LYXOBHOCTU
BblpaXkaeT, TaknuM 06pa3om, Hanbonee 04EBUAHYHO MAEONOTMYECKYHO aNbTEPHATUBY Uaeany
MPaBOBOrO rOCy#apCTBa B YC/IOBUSAX HEOOXOOAMMOCTM KOMMEHCAUMW pa3MblBaHUS
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YHUBEpPCanbHOM MOpanu U BOCMPOM3BOAMUT HOBYK BEPCUIO MaTepHanu3Ma, Bepylero K
KOHCepBaLuK cnoxusllerocs status quo.

Bnactb 1 perynauus TeHeBbix chep

CucteMa umHTerpaumm n aguddepeHumaumm COBETCKOro obuwectsa OTiMYanacb BbICOKOM
KOHLEHTpaUMen uaeonorMyeckom, noaUTUYECKOM M IKOHOMMYECKOM BNACTM B pyKax
annapaTta YnpaBneHus, CTPEMMBLUErOCS KOHTPOJMPOBATb BCe cdepbl 00LEeCTBEHHOM
aKTUBHOCTH, BKoYas cdhepy KOMMYHMCTUYEcKol mMopanu. OpHako, no MHeHuio MoxaHa
ApHacoHa (Arnason 1993), peanbHas auddepeHuMaunsa COBETCKOro obuwecTsa,
onpenensBwas ero MHTepecbl MU He KOHTpOAMpyemas NMpPaKTMKaMM LEHTPaAUM30BaHHOMO
NAAHUPOBAHMS, MpPMBENIA K COYETAHUIO MNAHOBOM 3KOHOMMKM C HedOpMaNbHbIMU U
TEHEBbIMM 3KOHOMMYECKMMM OTHOLIEHUSIMU. BHyTpeHHMe npoTuBOpeuMs B perynsiumu
COBETCKOro obuwecTBa, Kak Mokasan ApHAcoH, MpOSBASAUCH TAKXe B TpaHCPopMauuu
XapM3MaTM4YHOro rocnoacTea B 6osiee pauMOHANM3MPOBAHHBIN ONUTAPXUMYECKUIA PEXUM
NO34HECOBETCKOro 06LwecTBa 1 B NOMNbITKAaX MPUMUPEHMS AOrMATU3MPOBAHHOM UOE0NOTUM,
BO3BEAEHHOM B PAHT «MOJUTUYECKON PENUTUU» C peannusamMu obLEeCTBEHHON ANHAMUKMU U
pa3BuTusa Hayku (Arnason 2000: 61-90).

CucteMa perynaumu, OCHOBAHHAS Ha WMAEONOrMYECKOM [OABAEHUM U MMUTALMM
LEMOKpATUYECKMX MpoLeayp, B MO34HWIA COBETCKMMA Nepuon CTaHOBWMNACb BCE MeHee
3 dekTuBHOM. Hapactana TeHAeHUMs pacwmpeHus ceter HedOpManbHbIX OBMEHHbIX
CBS3eM W TEHEBbIX OTHOWEHWW, PasBUTMS TEHEBbIX pPbIHKOB, Yepe3 KoTopble
nepepacnpegensnacb BO3pacTawwas 4Yactb rocygapcreeHHbix pecypcos (Naishul 2007:
53-58), HeneranbHbIX MM nonyneranbHbix Gopm cnekynaumm, 6nata (Gudkov & Dubin
2002) wn HedopMmanbHoro o6bmeHa (Ledeneva 1998: 83), kOMNeHCMpPOBABLUMX
GYHKLMOHANbHYI0 HEA0CTaTOYHOCTb MIAHOBOM 3KOHOMMKW. B 3TMX ycnoBusx TeHeBOro
nepepacnpeneneHns NpoUCXoaMT pa3MblBAHUE HOPMATUBHOM CTPYKTYpbl perynsiuuu, B
KOTOPOM 3HauMTeNbHas poib OTBOAMUTCS HeoduUManbHbIM (GOpManbHbIM MpPaBUNAM WU
HedOpMasbHbIM NpPaBKIAM, MO3BONISOWMM 06X0AUTb GOPManbHbIe OFpaHUYEHMS.

TeHeBble KpUMMHANBHbIE NPAKTUKK, KAK NPABUIO, KOMMAKTHbI, OHM KAcalTCs NULLb
OTAENbHbIX MpOLEeccoB obpalleHns TeHeBbiX pecypcoB. Ho ocobeHHOCTM perynsaumu
cogeTckoro obuwecTtBa, rae annapatbl BAAaCTM He Obliv OTAENeHbl OT NPOSABAEHMUM
06LWeCcTBEHHOM aKTMBHOCTH, COCTOSIM B TOM, YTO OHA OCYLLECTBAANACL MOCPEACTBOM SA3bIKa
oduMLUManbHON MAE0N0rnK, OTKIOHEHUE OT KOTOporo 6bino HeponycTumbiM. bopuc poric
obpallaeT BHMMaHWe Ha aMOMBaNEHTHbIA XapakTep $3blka B MApPKCUCTCKO-NE€HMHCKOM
YYEHMU: C OOHOM CTOPOHbI, TFOCMOACTBYHOWMM A3blK ONPenensncs Kak 3biK
rocnoACTBYOLWEro Kiacca, a C Apyrow, uaes, KOTopas oBnafeBaeT MaccaMu NOCpeacTBOM
A3blKa, CTAHOBMTCS MaTepuanbHon cunoi (Groys 2007: 14-15). lNo3aTtomy yxona B TEHb B 3TUX
yCNoBUSIX — 3TO Mpexae BCero yxog OT Toro oduuManbHOro AMCKYpCa, KOTOpbI
noAAepXunBan cCUCTeMy 06LLECTBEHHbIX OTHOLEHWI. B 3TUX yCNOBUAX TEHEBbLIE OTHOLLIEHUS
3aTparnBanu pasnmyHble chepbl COLMANBHOCTU — HE TONbKO KPUMMHAMbHbIE U HE TOJIbKO
3KOHOMMYECKMe, 3TOT NPoLLeCcC NPUHUMAN 3HAYMTENbHblEe MacCLTabbl, NPOABAASACH B TAKOM
XapakTepHOM (eHOMeHe, KaK «4BOEMbIC/INEY.
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Pa3BopaunBaHWe pbIHOYHbIX OTHOLWEHWM B NOCTCOBETCKOM Poccum npoucxoguno
NnoBepx YXe C/NOXMBLUMXCA TEHEBbIX CTPYKTYp, a YKpenjeHue BepTUKanu BRactu
OCYLEeCTBNANOCh BHE Pa3BUTUS  TPaxXAaHCKoW conupapHoctn. B 1990-e  roppl
3HauuTesbHblE NAACTbI COUMAbHbBIX B3aMMOAENCTBUIM OCTaBANIMCb HEMPOHULAEMbIMU NS
NMpaBoOBbIX perynaTopoB. [NyOOKMIA 3KOHOMMYECKMI Crafg CnocobCTBOBAN LUMPOKOMY
pacnpoCTPpaHEHUI0 MpPaKTUMK TEHEBOM CaMOOpraHu3aumun, HaTypanus3aumm XO3§MCTB,
6apTepa ¥ «4epHOro Hana», YTO BENO K HENpO3pavyHOCTM 3HAYMTENIbHOM YacCTu
3KOHOMWUYECKMX OTHOLIEHUM U, COOTBETCTBEHHO, K Pa3BUTUIO BHEMPABOBbIX MEXAaHW3MOB
perynauumn 3tTux chep — KPUMUHaANbHbIX, KNAHOBbIX, TEHEBBIX.

MNepexop OT aAMUHUCTPATUBHOM 3KOHOMMKM K PbIHOYHOM, TAKMM 0O6pa3oMm, He Obin
CBSI3aH C CO3[4aHMEM YCTOMYMBBLIX Mpouesyp Nyb/JMYHOrO COrnacoBaHUS WHTEPECOoB
Pa3fIMYHbIX COUManbHbIX rpynn (busHeca u BnacTu, Npou3BOAMTENEN M noTpebutenen,
pabotopatenen n paboTHUKOB). B 3TOM KOHTEKCTe BNOAHE OMpaBAAHHO 3BYy4YaT OnaceHus,
BbiCka3aHHble HOpreHom XabepmacoM no NOBOAY COKpAWEHWs MpPOCTPaAHCTBA
06LWeCTBEHHOM erMTuMaumMm NoL BAUSHUEM UHTEPBEHLIMM PbIHKOB B Te cdepbl, KOTOpble
paHee noAaLepXuBanucb nnBO nonutTuyecku, nnbo uyepes pononuTUYeckue @opmbl
KOMMyHMKaummn (Habermas & Ratzinger 2006: 58-59). [NockonbKy pbiHKK, B OTAIMYMe OT
OpraHoB  BfaCTM,  HEBO3MOXHO  [OEMOKpPATUM3MPOBaTb  BO3HMKAET  OMNACHOCTb
nepeopueHTaumMmM COUMANBbHOrO [EeNCTBMS HA pa3pO3HEHHble 4YaCTHble WMHTepecbl B
nybAnMYHOM MNOAUTMKE, TPAXKAAHCKOM aKTMBHOCTM UM Apyrux cdepax, Tpebdyrowmx
YKpenneHns npaBoOBbiX Mpoueayp penpeseHTauMmM U COrnacoBaHus wHTepecoB. B
coBpeMeHHOM PocCuM pbIHOYHbIE OTHOLEHMS, CTPOALLMECS HA A0BEpUM, 3aMeLLalTCs
pPeanCTPUOYTUBHLIMU  OTHOLIEHUAMM  «PaA3LATOYHOW IKOHOMMKM», OrpPaHUYMBAIOLLEWN
NOTpebHOCTb B aBTOHOMHbIX  OOLLECTBEHHbIX  MHCTUTYTaX UM MHULMATUBHBIX
B3aMMOAEWCTBUSAX, UYTO OTpaxaeT HeobxoAMMOCTb afanTauMu K Cbipb€BOM HULIE
rnobanbHOro MNOCTUHAYCTPUanbHOro Kanutanmama (Mart'yanov 2014: 84-87) w
BocTpeboBaHHOCTL onucaHHou Hpuem JleBagon MOAENM «COBETCKOrO MpOCTOro
yenoBeka» C MNPUCYWIMMM €My [OBOEMbICIMEM, JIYKaBCTBOM, AEMOHCTPALMOHHOM
NOSANbHOCTBbIO, MACCMBHOW afjanTaumer, KOTOpas KOpPPEeKTUpyeTCs MnoA  BAUSHUEM
TpaguumoHanuaMa u kceHodobumn (Levada 2000: 4-24). OgHOW M3 CYLLECTBEHHbIX
npobnem BNSeTCS MNpPakTMKa BO3BEAEHWMS HA YPOBEHb 3aKOHOAATENbCTBA HOPM,
noaaepXunBaWmMx GyHKLMOHMPOBAHME TEHEBbIX Cdep, YTO OTpaaeTcs B peHOMeHe Tak
Ha3bIBaeMOro «TeHeBoro npaea» (Baranov 2002).

[paBOCO3HaHME yKpenageTca npexae BCero B Npoueccax CornacoBaHms nybanyHo
apTukynupyembix nHTepecos. [Tocne pacnaga CCCP naeonornsmpoBaHHble NpeacTaBaeHus
06 06WMX MHTEepecax yTpaTWAM 3HAYMMOCTb, @ NYONMYHbIE M YCTOMYMBbLIE MPOLLEAYPbI
NernTMMaLmm U MHTErpaLmm YacTHbIX MHTEPECOB He CNoXunucb. MNocnepoBaBwas 3atem
cumynauma obuiero uMHTepeca Ha OCHOBAHWMWM BbITECHEHUS OO4HWMX YaCTHbIX WHTEPeCcoB
APYrMMUM NpuBeNa K yXyALWeHU0 He TOIbKO MPaBOCO3HAHMS M MPABOBOM Ky/bTypbl, HO U
MOPanbHO-HPABCTBEHHOIO Knumara. CoBpemeHHOe poccuinckoe obuwecTo
XapaKTepu3yeTcs pa3MbiBaHUMeEM Ny6anyHOM cdepbl, B KOTOPOW NPOUCXOAUT MAHUMYNALMS
WHTEepecamMu, a MeAuMHOe KOHCTPyMpOoBaHME OOLLECTBEHHbIX MHTEPECOB OCYLLECTBASETCS
6e3 penpe3eHTaTMBHOM AWMCKYCCMM M YACTO MPUKPbIBAeT No4 BMAOM OOLWMX UHTEpecoB
peanusauuio MHTepecoB 3AUTHbIX rpynn. CnefyeT COrnacuTbeCst C TEMU UCCNefoBaTeNsIMu,
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KOTOpble YTBEPXKAAIOT, YTO B MOCTCOBETCKMUI NEPUOL POCCUIACKAs FOCYAapCTBEHHOCTb KakK
CUCTeMa YCTOMUYMBBIX MHCTUTYTOB, CTOSLLMX HaA rPYNnaMu MHTEPECOB, He C/IOXMIACh, 3 eé
GYHKUMM YaCTMYHO NOLAMEHSIOTCS MPUBATU3MPOBABLUMMU» ALAMUHUCTPATUBHbIN pecypc
knaHamu (Petrov & Ryabov 2007: 67).

B ycnoBusax HeaddekTMBHOro obecneyeHms NOAMTUYECKOrO NpeacTaBUTENbCTBA U
OTCYTCTBMS MHCTUTYLMOHANIbHBIX BO3MOXHOCTEM COrNacoBaHUS U UHTErpauuum UHTEPeCcoB
Pa3/IMYHbIX COLMANBHBIX FPYNn OCHOBHbLIM MHCTPYMEHTOM KOHCONIMAALUMM BNACTU 9BNSETCS
aAMVHUCTPATUBHbIV pecypc 1 NpsMas cuna, uto TpebyeT akTMBU3aALMU OAUCKYPCA BHELUHUX
M BHYTPEHHMX Yrpo3. HecmoTps Ha 3aMeTHble ycnexu B MNOMbITKAaX NpeacTaBuTb
rocyfapcTBO B MPMBbLIYHOM Ans 06biBaTeNs ponu 3alWMTHMKA OT TaKMX Yrpos, cTpareruns
MWAUTAPUCTCKON MOBMnM3aumm obLecTsa NPoOAEMOHCTPUPOBANA CBOK OrPaHUYEHHOCTb.
CoseTckue cTepeoTunsl MObMAM3auuK, AaBasime cOOM yxxe B NO3OHECOBETCKUIA Nepuoa,
He MoryT 6bITb 3ddekTnBHbLIMM B bonee auddepeHUMpoBaHHOM 06w eCcTBe, KOTOpOe K TOMY
e MnepeopueHTMPOBaHO Ha noTpebutenbckuin umaean. Bocnpous3BoactBo Haubonee
YCTOMUMBLIX 371EMEHTOB MOOMAM3AUMOHHOIO Muda, BKIKYAN KOHCTPYMpOBaHWe 06pasa
Bpara, nNPOMCXOOMT B  XapaKTepHbiXx Anga obwectBa nNOTpebneHus  xaHpax,
obecneunBaloWwmMX NpMBIEYEHME BHUMAHMS COBPEMEHHOIO notpebuTens.

CHWXeHMe B 3TUX YC/IOBMSIX CNPOCa Ha MpaBOBble NpoLenypbl COrMaCcoBAHMUS
MHTEPECOB KOMMEHCUPYETCS CNPOCOM  HA  WMHCTUTYTbl UMWMTALMOHHOIO TMMA, uTO
COMpPOBOXAAETCA XAPAKTEPHOM WMHCTPYMEHTanM3auMen YCTAHOB/IEHHbIX HOPM, KOTOpble
YyTPAuMBAOT YCTOMYMBOCTb BO BpeMeHW (M3bUpaTenbHoe 3aKOHOAATENbCTBO, HaMpuMep,
NepenncbiBaeTca B KAXKAOM 31eKTOpanbHOM uumkne). Cnpoc Ha UMUTALMOHHbBIE MHCTUTYTbI
dbopMupyeTcs xapakTepHbIM CTPEMNIEHMEM BACTBYHOWEN 3UTbl K OCBODOXAEHMIO OT
KOHKYPEHTHOIO [AAaB/E€HUS CO CTOPOHbI OMMO3ULMM U PA3IMYHbIX FPYNM MHTEPECOB.

OTKa3 0 AeNCTBUTENBHOM peanun3aumu NPUHLMNOB NPABOBOMO rocyaapCTBa B 3TUX
YyCNoBUAX OOBACHNETCS BMOMHE PALMOHANIbHbIMU CTPEMIEHUSIMU OCHOBHbBIX WMIPOKOB
obecneunTb TEHEBOW XxapakTep BOCMNPOM3BOACTBA BNAaCTM Npu  HEobXoAMMOCTU
cobntoAeHNS MHTEPECOB OCHOBHbIX 3/IMTHbIX rpynm.

PaunoHanbHble OCHOBAHWUS MMEET TaKXe Mpouecc NoAAepXaHMUS HeNlerMTMMHOro
MU NONYNErMTMMHOIO CTaTyca KIKYEBbIX AaKTOPOB, KOTOPbIE peasibHO UAM NOTEHLMANBHO
Morin Obl y4acTBOBATb B MOMUTUYECKOM KOHKYPEHLMU UAM B CUCTEME TOCYAAPCTBEHHOO
yrnpaBneHuns. 3TO CNeacTBME HE CTOJIbKO HM3KOWM MPABOBOM KyNbTYpbl, CKOJIbKO Packona
MeXay OeKnapupyeMbiMM HOPMaMM WM peanibHbIMW NpakTUKamu. B pesynbTate cuctema
roCyAapCTBEHHOIO YNpPaBAeHMs CTaNKMBAeTCs C AedUUMTOM PaLMOHANBbHOM NerMTMmMaumu,
nosTomy cpeam $HakTopoB, onpeaenaowmx cnabocTb OCHOBAHMI NpaBa, BO3pacTaeT poJsib
MPPALMOHANbHbLIX AOMOAUTUYECKUX MAACTOB KYSbTYpbl, MCTOKM KOTOPbIX AEUCTBUTENLHO
MOXHO OTbICKaTb B POCCMMCKON TPaaMLMM.

MppaumMoHanbHOe NOHMMaHWe BNacTM B MOCTCOBETCKOM Poccum Koppenupyet c
npoueccamu, npoucxogawmmu B obuwectse. TpaHchopMaums nonutuyeckon cadepol
6110KMpYeT rpaXkAaHCKYyH CaMOOPraHU3aLMI0 Ha IOKA/IbHOM YPOBHE, rAe OHA yTpayuBaeT
CMbICA B cuNly GparMeHTUPOBAHHOCTU M HECMOCOBHOCTM K MHTErpauumn B 6onee LWMPOKUX
MacwTabax. PeanbHbid Npouecc MpUHATUS MONUTUYECKUX PeLUeHU MPOUCXOAUT BHE
chepbl Ny6AMYHOM NONMUTUKKM, KOTOPAs HACHIWAETCS pPa3HOro poAa OTBAEKALMMMU
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BHMMaHWe CUMynaKpamMu. B ycnoBmax s3KOHOMUYECKOro pocta nepeoro gecarunetus XXI .
TaKkoe MONIOXKEHME He CO034aBaNio CYLWeCTBEHHbIX npobnem, ogHako nepen 6onee
Cepbe3HbIMU BbI30BaMU HE3(PDEKTUBHOCTb CIOXKMBLLENCS CUCTEMbI CTAHOBUTCS OYEBUAHOM
[ANS 3HAYMTENbHOM YacTm obwecTsa.

B ocHOBaHMM NpaBOBOro rocyfapCTBa NIEXUT MAaes paLMOHANbHON NErMTUMHOCTY,
OCHOBAHHAA Ha anenniauMmn K pasymy Kak KIK4YeBOMY KOHCTPYKTY Gunocodum mn KynbTypbl
mMogepHocTU. OpHako pauMoHanM3auMs MPPaALMOHANBHOTO MOXET ObiTb  OMacHOW,
0COOGEHHO KOraa MpaBoOBasi PaLMOHANM3aLMA OCHOBbLIBAETCS HAa TakMX KOHCTPYKTaX, Kak
«BONbWMHCTBO®, «HALUMOHANbHblE WHTEpECbI», «yrpo3bl 6e3onacHocTu», «bopbba ¢
MONMUTUYECKMM IKCTPEMU3MOMY, COAEPXKAHME KOTOPbIX 0OpeTaeT KOHKPETHblE OYepTaHus
CUTYaTMBHO M MO MpPOM3BONY CybbekTa Bnactu. B nwbom M3 3TMX CnyyvaeB BO3MOXHA
NMOAMEHA MOHATMMI, KOTOpAs YXYALIAEeT KayeCcTBO 3aKOHOAATEeNbCTBA, €C/IM 3aKOHOAATENb
MCXOAMT M3 NOA0OHBIX KOHCTPYKTOB.

MoatomMy ans 060OCHOBAHMS PALMOHANbHBIX OCHOB NErMTUMHOCTM Heobxoaumo
pelweHne npobnembl peanbHOro NpeacTaBuTeNbCTBA BCE bonee anddepeHumpyrowerocs
obwecTea B Ny6IMYHOM MNOAUTUKE U NPeACTaBUTENIbHbIX OpraHax Bnactu. Heo6xoamMMocTb
noctpoeHns 3d@eKTUBHbIX npouesyp apTUKYNsuMM U COrMNAcoBaHMS  WMHTEpecoB
onpepenseTcs Tem, YTo MOTeHUMan BHENpPaBOBbIX MHCTPYMEHTOB MHTerpauuu obuiecTsa
TpebyeT BO3pacTalWMX 3aTpaT HA COEPXMBAHME TMNONUTUYECKOW KOHKYpEHUUU W
NPOTECTHbIX HACTPOEHMNA.

3akoueHue

B3anMooTHOWweHMa npaBa, BNacTM M Bepbl B COBPEMEHHOM pPOCCMMCKOM obuiecTse
06ycnoBneHbl Kak OCOBEHHOCTAMM WMHCTUTYLMOHANbHOrO YCTPOMCTBA, ONpenensiowmMm
XapakTep MOCTCOBETCKOW TpaHCchOpMauuu, TaK U OAUTeNbHbIMU MpOLeccaMn pasBuUTUS
POCCUMNCKOMN roCyaapCTBEHHOCTH, BKITHOUYAsS COBETCKUIA MEPUOA,.

B npouecce MHCTUTYLMOHaNbHbIX TpaHCchOpMaumii BTOpor nonoBuHbl 1980-x 1 B
1990-e roabl 6binM caenaHbl NONbITKM NPOABUHYTLCS B peann3auuu NpMHUMNOB NPaBOBOro
rocyfapcTBa, BKAYAa 3awmTty dyHAAMeHTaNbHbIX NpaB U cBO6OA, pa3geneHus Bnacren,
obecneyeHns He3aBUCUMMOCTU cyaebHom cuctemMbl. OLHAKO UHCTUTYLMOHANbHbIE NPOBabI
M CHWXEHME YPOBHS XXM3HM CTalM CYLWLECTBEHHbIMU OrPaHUYUTENSAMU 3TOM TEHAEHLUM.
OpHoBpeMeHHO npoucxoanna TpaHchopMaLms XapaKTepHbIX AN POCCMIMCKOM TpaamLMm
BHEMpPABOBbIX NPAKTUK perynsauuun obwectsa. CoyeTaHMe NPOTUBOPEUMBLIX TEHAEHLNN B
MOHMMAHMSA MpaBa M 3aKOHHOCTM B COBpPEMeHHOW Poccuu CBS3aHO C pasHoobpasvem
OCHOBAHMUIM pEerynsauumn pasaumyHbiX CErMeHTOB POCCMMCKOro obuiectBa, B TOM uuche,
BK/IIOYAKOLLMX MPOTUBOPEYMBbIE MPUHLMMbI HOPMATMBHO-NPABOBOM perynsumMmM u TakK
Ha3bIBAEMOTIO «pEXMMa PYYHOrO YNpaBAEHUS».

Ecnv B cucTemMe rocyaapCTBEHHOMO yrpaBneHus B MociefHMe roabl Habnpaertcs
Lenbli paa NPU3HAKOB 0TX0Aa OT MPUHLMNOB NPABOBOrO rocyAapcTBa, TO B POCCUMIACKOM
obLiecTBe COXpaHAeTCs 3anpoC Ha 3awmTy NpaB M CBOOOA YenoBeka M rpaxaaHWHa,
MOAKOHTPOIbHOCTb BNACTM OOLLECTBY, NPO3PAaYHOCTb U YCTOMUYMBOCTb MHCTUTYLMOHANbHbIX
npoueayp GOpMUPOBaAHUA U peanu3aumm rocyaapCcTBEHHOM MNOMUTUKM. TOT 3anNpocC SIBHO
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WAKW He BCeraa $BHO NPUCYTCTBYET B OOLLECTBEHHbIX KOHMAMKTAX, MOPOXAALMX
MpOTECTHble HACTPOEHMUS,, OAHAKO CN1abo MposBASETCS B YCTOMYMBBLIX MYyOAMYHBIX
AMCKYpCaXx, apTUKYIMPYIOLWMX LLEHHOCTM NPaBOBOro rocyaapCTBa.

Pa3HOBeEKTOpHbIe MPOLLECChl, OTPAXKAIOLLME C/IOXHOCTb TPAEKTOPUU MPOABUXKEHUS
COBPEMEHHOr0 POCCMIMCKOro obwecTsa K NpaBOBOMY roCyAapCTBY, CBS3aHbl C COYETAHUEM
ajanTtauuMu Hacneaus COBETCKOM MOAEpHU3auMM K HOBbIM YCIOBUAM C TEHOEHLUMAMMU
AeMofepHU3aLUmMn 1 0TKaTa K JOMOAEPHbIM CTEepeoTUNaMm, NposaBASIOLMMCS, B TOM YUcne B
MHCTUTYLMOHANbHOM apXauM3auun u aeBanbBauuu ueHHocTen npasa. OgHako Hacnepume
npeaploywmx nepuosoB MOAEPHM3ALMM POCCUMACKOro 06LLecTBa, Kak MOXHO Monaratb,
co34aeT npepenbl OTKAaTHOrO ABWXKEHWS UM (QOpMUpyeT 3anpoC Ha MNPOABUXKEHME K
NpaBoBOMY rocypapctsy. Ecnm poccuickoe obuwectBo Havyana XX B. BpSi4 i1 MOXHO
Ha3BaTb MOJAEPHU3MPOBAHHbLIM, TO, KaK nuweTr bopuc MUPOHOB, B COBETCKMM Nepuos
Poccusa no uenomy pagy Kpurepues «CTana NPUHALIEXaTb K MPOCTPAHCTBY MOAEPHUCTCKOM
KY/IbTYPbl, @ HE Pa3BMBAOLLMXCS CTPAH», AAKE HECMOTPS Ha TO, YTO «HOpMyna COBETCKOM
MOAEpPHM3aUMK CBOAMNACH K TEXHONOIMYECKOMY U MaTepuanbHOMY Nporpeccy Ha OCHOBe
TPAAMUMOHHBIX COLMANbHbIX MHCTUTYTOB» (Mironov 2003: 333). [lpoTMBOpeuMBbIN
XapakTep MNOCTCOBETCKOM TpaHCPOpMaLMM POCCUIACKOro obWwecTBa CBA3AHHbIM Kak C
HOBbIMW BOJIHAMU MOJEPHM3AUMM, TaK U NpoueccaMu AeMOLEepHU3aUUU, NPOIBNSETCH B
MMUTALMOHHOM XapaKTepe MHCTUTYTOB BNACTW, YTO XapakTepHO Ans QYHKUMOHMPOBAHMS
TakMX MHCTUTYTOB B 0OLLECTBE, B KOTOPOM MpPeACTaBleHMS O MPaBe M 3aKOHHOCTU YXe
3aKpenuamcb, 8 OCHOBAHHbIM Ha HUX OOWeCTBEHHbIV Nopsaok He cnoxunca (Akhiezer,
Klyamkin & Yakovenko 2005: 658).

YKa3aHHble NpoTUBOpPEYMS COXPAHSAT PasnMyHble BO3MOXHOCTU B AabHenLen
TpaHchopMauMM POCCUIMCKOro 0b6WwecTBa, B KOTOPOM AHTUMOAEPHbIA KOHCEPBATUBHbIN
KOHCEHCYC, anefnupylwmin K COOTBETCTBYIOLLEMY BapUaHTy WMHTeprnpeTaumMmM AyXOBHO-
pPeNurno3HOro Hacneams, 61oKMpyeT He TONbKO NMPOABUXKEHME K MPAaBOBOMY rocyaapcTBy,
HO W 3KOHOMMYeckoe passuTue. Ero noppepxaHue craHosButcs Bce 6Gonee
npobnemMaTnyHbIM, YTO NPOSIBASIETCS B BO3PACTAOWMX NPOTECTHbIX HAaCTpoeHuax. OaHako
BONPOC O TOM, BO3HUKHET NIM YCTOMUYMBASA CBA3b MeXAY NPOTECTHbIMU HACTPOEHUAMU U
TpeboBaHWEM NPOABUXKEHNS K MPAaBOBOMY rOCyAapCTBY, OCTAETCS OTKPbITbIM.
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